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‘ FAC 90-46 ITEM SUMMARY

Federal Acquisition Circular (FAC) 90-46 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—-Gratuities (FAR Case 96-300)

The interim rule published in the Federal Register at 61 FR
39186, July 26, 1996, as Item III of Federal Acquisition Circular
(FAC) 90-40 is converted to a final rule without change. The rule
amended FAR 3.202 and 52.203-3 to exempt solicitations and
contracts which do not exceed the simplified acquisition threshold
from the prescribed use of the “Gratuities” clause.

Replacement pages: None

Item II-Electronic Contracting (FAR Case 91-104)

The interim rule published as Item II of FAC 90-29 is converted
to a final rule with amendments in Parts 5, 14, 15, and 52. The
rule facilitates the use of electronic data interchange in
Government contracting and complements the rule published in the
Federal Register at 61 FR 39186, July 26, 1996, as Item II of FAC
90-40 pertaining to the Federal Acquisition Computer Network.

. Replacement pages: 5-1 and 5-2, 14-9 thru 14-12, 15-7 and 15-8,
52-31 and 52-32, 52-37 thru 52-46, 52-49 thru 52-52.

Item III-Office of Federal Procurement Policy Letter 93-1,
Management Oversight of Service Contracting
(FAR Case 94-008)

This final rule amends FAR 37.000 and 37.102, and adds a new
Subpart 37.5, to implement OFPP Policy Letter 93-1, Management
Oversight of Service Contracting. The policy letter provides
Governmentwide guiding principles which are intended to improve
the acquisition, management, and administration of service
contracts. This rule also amends FAR 9.505-3 and 35.017-2 to
remove references to OMB Circular A-120, Guidelines for the Use of
Advisory and Assistance Services, which was rescinded by OMB on
November 19, 1993.

Replacement pages: TOC, Part 9 (pp. 1 & 2), 9-19 and 9-20, 35-7
and 35-8, TOC, Part 37, 37-1 and 37-2 (37-2.1 added), and 37-7.
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Item IV-—-Performance Incentives for Fixed-Price Contracts
(FAR Case 93-603)

This final rule amends FAR Parts 16 and 52 to permit the use of
award-fee provisions as performance incentives in fixed-price
contracts.

Replacement pages: TOC, Part 16 (pp 1 & 2), 16-3 through 16-12
(16-12.1 added), 52-63 through 52-68, and 52-319 and 52-320.

Ttem V—Federal Compliance with Right-to-Know Laws and
Pollution Prevention Requirements (FAR Case 92-054B)

This interim rule adds a new FAR Subpart 23.10, and a new clause
at 52.223-5 to implement Executive Order (E.O.) 12856 of August 3,
1993, Federal Compliance with Right-To-Know Laws and Pollution
Prevention Requirements. The E.O. requires that a contract
performed on a Federal facility shall provide that the contractor
supply information on its use of certain hazardous or toxic
substances in the performance of the contract. This information
is required to enable Federal facilities to comply with the
reporting and emergency planning requirements of the Pollution
Prevention Act of 1990 and the Emergency Planning and Community
Right-To-Know Act of 1986.

Replacement pages: TOC, Part 23, 23-9, TOC, Part 52 (pp. 3 & 4),
52-111 and 112 (52-112.1 added), 52-329 and 52-330.

Item VI—-Buy America Act - Construction (Grimberg Decision)
(FAR Case 91-119)

This final rule amends FAR Subpart 25.2 and the associated
clauses at 52.225-5 and 52.225-15 to add guidance on exceptions to
the Buy American Act, both pre-award and post-award. The rule
adds two new solicitation provisions at 52.225-12 and 52.225-13
for use in solicitations for construction in the United States.
These solicitation provisions set forth procedures by which
offerors may request determinations regarding the inapplicability
of the Buy American Act. The rule also adds a new section at
25.206, which provides guidance regarding instances of
noncompliance with the Buy American Act.

Replacement pages: TOC, Part 25, 25-3 thru 25-6 (25-6.1 & 25-6.2
added), TOC, Part 52 (pp. 3 & 4), 52-115 & 116 (52-116.1 added),
52-118.1 thru 52-120 (52-120.1 added), 52-331 thru 52-332.1
(52-332.2 added) .
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Item VII-Collection of Historically Black Colleges and
Universities/Minority Institutions Award Data
(FAR Case 95-306)

This final rule adds a new FAR Subpart 26.3 and a new
solicitation provision at 52.226-2 to implement Executive Order
12928, which requires agencies to provide periodic reporting on
the progress made in award of contracts to Historically Black
Colleges and Universities and Minority Institutions.

Replacement pages: TOC, 26, 26-1 and 26-2, TOC, Part 52
(pp. 5 to 8), 52-119 and 52-120, 52-332.1.

Item VIII-Allowability of Foreign Selling Costs
(FAR Case 95-021)

This final rule revises FAR 31.205-38(c) (2) by removing the
ceiling on allowable foreign selling costs. The rule also amends
31.205-1, Public relations and advertising costs, by deleting
reference to the ceiling limitation, and further revises 31.205-
38(c) (2) by deleting obsolete language.

Replacement pages: 31-11 and 31-12, 31-33 and 31-34.

Item IX-Independent Research and Development/Bid and
Proposal Costs in Cooperative Agreements
(FAR Case 95-024)

This final rule amends the cost principle at FAR 31.205-18,
Independent research and development (IR&D) and bid and proposal
costs, by removing from paragraph (e) the prohibition against
treatment of contractor IR&D contributions under NASA cooperative
arrangements as allowable indirect costs.

Replacement pages: 31-26.1 and 31-26.2.
Item X-—-Prompt Payment (FAR Case 91-091)

This final rule amends FAR 32.102, Subpart 32.9, and related
clauses at 52.212-4, 52.232-5, 52.232-8, 52.232-25, 52.232-26, and
52.232-27 in order to implement changes made in OMB Circular A-125
(Revised), dated December 12, 1989, to comply with the Prompt
Payment Act Amendments of 1988 (Public Law 100-496). The rule
also contains amendments to clarify and simplify the FAR text and
clauses.

Replacement pages: 32-3 and 32-4 (32-4.1 added), 32-35 thru 32-45
(32-46 and 32-47 added), 52-30.3 thru 52-30.6, 52-159 thru 52-164,
52-179 thru 52-188 (52-188.1 and 52-188.2 added).
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Item XTI—Attorneys’ Fees in GAO Protests (FAR Case 96-016)

This final rule amends FAR 33.104 to clarify that the $150 Hourly
cap on attorneys’ fees applies only to those protests filed on or
after October 1, 1995. Protests filed with the General Accounting
Office prior to October 1, 1995, are not subject to the hourly cap
on attorneys’ fees, in accordance with Sections 10001 and 10002 of
the Federal Acquisition Streamlining Act of 1994 (Public Law 103-
355).

Replacement padges: 33-5 and 33-6.

Item XII-Contractors’ Purchasing Systems Reviews
(FAR Case 94-605)

This final rule amends FAR 44.302 to (1) add a requirement for
the cognizant contract administration agency to determine the need
for a contractor purchasing system review (CPSR) based on, but not
limited to, the past performance of the contractor and volume,
complexity, and dollar value of the contractor’s subcontracting
activity; and (2) delete the requirement for a CPSR to be
performed initially and at least every 3 years thereafter, for
contractors exceeding a certain sales level. Also, FAR sections
44.303 through 44.307 are amended to conform to amendments at
44.302.

Replacement pages: 44-3 thru 44-6

Item XIII-Performance-Based Payments (FAR Case 96-005)

This final rule amends FAR 52.232-32, Performance-Based Payments,
by adding paragraphs (£f) (6) and (7) to address title to residual
material and liability for Government-furnished property, for
consistency with paragraphs (d) (6) and (7) of FAR 52.232-16,
Progress Payments.

Replacement pages: 52-190.1 thru 52-190.7 (52-190.8 added).




FAC 90-46 ITEM SUMMARY
‘ Item XIV-Technical Corrections
13.602 [Corrected]
1. A correction has been made to Federal Acquisition Circular
90-45, published in the Federal Register at 61 FR 224, January 2,

1997, to replace a reference inadvertently omitted from paragraph
(a) in the original document.

Replacement pages: 13-11

Subpart 4.3-Paper Documents [Corrected]

2. The table of contents for Part 4 is amended by adding the
section entries for Subpart 4.3.

Replacement pages: TOC, Part 4
52.301 [Corrected]

3. The following technical corrections have been made to the
Matrix of the FAR:

On page 52-305, in the “SAP” column of section 52.203-3, the A~

‘ is removed.
On page 52-307, in the “SAP” category of section 52.204-4, the “R”
is removed.

Replacement pages: 52-305 thru 52-308.

53.106 [Corrected]
4. Section 53.106 is corrected by replacing the table of examples

of exceptions to standard forms for special construction and printing,
which was inadvertently removed.

Replacement pages: 53-1 thru 53-8.
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PART 5
PUBLICIZING CONTRACT ACTIONS

5.000 Scope of part.
This part prescribes policies and procedures for publi-
cizing contract opportunities and award information.

5.001 Definition.

“Contracting action,” as used in this part, means an
action resulting in a contract, as defined in Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such
as contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

5.002 Policy.

Contracting officers shall publicize contract actions in
order to—

(a) Increase competition;

(b) Broaden industry participation in meeting
Government requirements; and

(c) Assist small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns in obtaining contracts and subcontracts.

SUBPART 5.1—DISSEMINATION OF
INFORMATION

5.101 Methods of disseminating information.

The Commerce Business Daily (CBD) is the public
notification media by which U.S. Government agencies
identify proposed contract actions and contract awards. The
CBD is published in five or six daily editions weekly, as
necessary.

(a) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), contracting officers shall disseminate
information on proposed contract actions as follows—

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the Commerce Business
Daily (CBD) (see 5.201); and

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by dis-
playing in a public place, including on an electronic bul-
letin board, or any other appropriate electronic means

located at the contracting office issuing the solicitation,
an unclassified notice of the solicitation or a copy of the
solicitation satisfying the requirements of 5.207(c) and
(). The notice shall include a statement that all respon-
sible sources may submit a quotation which, if timely
received, shall be considered by the agency. Such infor-
mation shall be posted not later than the date the solici-
tation is issued, and shall remain posted for at least 10
days or until after quotations have been opened,
whichever is later.

(i) If solicitations are posted in lieu of a notice,
various methods of satisfying the requirements of
5.207(c) and (f) may be employed. For example, the
requirements for 5.207(c) and (f) may be met by
stamping the solicitation, by a cover sheet to the
solicitation, or by placing a general statement in the
display room.

(ii) The contracting officer need not comply with
the display requirements of this section when the
exemptions at 5.202(a)(1), (a)(4) through (a)(9), or
(a)(11) apply, or when oral or FACNET solicitations
are used.

(iii) Contracting officers shall post solicitations
expected to exceed $25,000 if required by agency
regulations.

(iv) Electronic posting of requirements in a place
accessible by the general public at the Government
installation may be used to satisfy the public display
requirement. Contracting offices utilizing electronic
systems for public posting shall periodically publi-
cize the methods for accessing such information.

(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them as in 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed con-
tracts to newspapers, trade journals, magazines, or other
mass communication media for publication without cost
to the Government.

(4) Placing paid advertisements in newspapers or
other communications media, subject to the following
limitations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is
anticipated that effective competition cannot be
obtained otherwise (see 5.205(d)).

(ii) Contracting officers shall not place advertise-

5-1
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5.102
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ments of proposed contracts in a newspaper pub-
lished and printed in the District of Columbia unless
the supplies or services will be furnished, or the labor
performed, in the District of Columbia or adjoining
counties in Maryland or Virginia (44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with
44 U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.
(a) The contracting officer shall—

(1) Maintain a reasonable number of copies of solici-
tations publicized in the CBD, including specifications
and other pertinent information (upon request, potential
sources not initially solicited shall be mailed or provid-
ed copies of solicitations, if available),

(2) Provide copies of a limited solicitation to firms
requesting copies that were not initially solicited, but
only after advising the requester of the determination to
limit the solicitation to a specified firm or firms as
authorized under Part 6;

(3) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers,
trade associations, information services, and other mem-
bers of the public having a legitimate interest (for con-
struction, see 36.211); and

(4) In addition to the methods of disseminating pro-
posed contract information in 5.101(a) and (b), provide,
upon request to small business concerns, as required by
15U.8.C. 637(b)—

(i) A copy of the solicitation and specifications.
In the case of solicitations disseminated by electronic
data interchange, solicitations may be furnished
directly to the electronic address of the small busi-
ness concern;

(ii) The name and telephone number of an
employee of the contracting office to answer ques-
tions on the solicitation; and

(iii) Adequate citations to each applicable major
Federal law or agency rule with which small business
concerns must comply in performing the contract.

(5) Retain a copy of the solicitation and other docu-
ments for review by and duplication for those requesting
copies after the initial number of copies is exhausted.

(6) Agencies may require payment of a fee, not
exceeding the actual cost of duplication, for a copy of
the solicitation documents.

(b) This section 5.102 applies to classified contracts to
the extent consistent with agency security requirements
(see 5.202(a)(1)).

SUBPART 5.2—SYNOPSES OF PROPOSED
CONTRACT ACTIONS

5.201 General.
(a) As required by the Small Business Act (15 U.S.C.
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637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), agencies shall furnish for publication in
the Commerce Business Daily (CBD) notices of proposed
contract actions as specified in paragraph (b) of this sec-
tion.

(b) For acquisitions of supplies and services other than
those covered by the exceptions in 5.202, and special situa-
tions in 5.203, the contracting officer shall transmit a notice
to the CBD (synopsis) (see 5.207) for each proposed—

(1) Contract actions meeting the thresholds in
5.101(a)(1);

(2) Effort to locate private commercial sources for
cost comparison purposes under OMB Circular A-76
(see 5.205(d));

(3) Modification to an existing contract for additional
supplies or services that meets the thresholds in
5.101(a)(1); or

(4) Contract action in any amount when advanta-
geous to the Government.

(¢) The primary purposes of the CBD notice are to
improve small business access to acquisition information
and enhance competition by identifying contracting and
subcontracting opportunities.

(d) Subscriptions to the CBD must be placed with the
Superintendent of Documents, Government Printing
Office, Washington, DC 20402 (Tel. 202-783-3238).

5.202 Exceptions.

The contracting officer need not submit the notice
required by 5.201 when—

(a) The contracting officer determines that—

(1) The synopsis cannot be worded to preclude dis-
closure of an agency’s needs and such disclosure would
compromise the national security (e.g., would result in
disclosure of classified information). The fact that a pro-
posed solicitation or contract action contains classified
information, or that access to classified matter may be
necessary to submit a proposal or perform the contract
does not, in itself, justify use of this exception to synop-
Sis;

(2) The contract action is made under the conditions
described in 6.302-2 (or, for purchases conducted using
simplified acquisition procedures, if unusual and com-
pelling urgency precludes competition to the maximum
extent practicable) and the Government would be seri-
ously injured if the agency complies with the time peri-
ods specified in 5.203;

(3) The contract action is one for which either the
written direction of a foreign government reimbursing
the agency for the cost of the acquisition of the supplies
or services for such government, or the terms of an
international agreement or treaty between the United
States and a foreign government, or international organi-
zations, has the effect of requiring that the acquisition
shall be from specified sources;

(4) The contract action is expressly authorized or




PART 9

CONTRACTOR QUALIFICATIONS

TABLE OF CONTENTS

9.000

Scope of part.

SUBPART 9.1—RESPONSIBLE PROSPECTIVE

CONTRACTORS
9.100 Scope of subpart.
9.101 Definitions.
9.102 Applicability.
9.103 Policy.
9.104 Standards.
9.104-1 General standards.
9.104-2  Special standards.
9.104-3  Application of standards.
9.104-4  Subcontractor responsibility.
9.105 Procedures.
9.105-1  Obtaining information.
9.105-2  Determinations and documentation.
9.105-3  Disclosure of preaward information.
9.106 Preaward surveys.
9.106-1  Conditions for preaward surveys.
9.106-2  Requests for preaward surveys.
9.106-3  Interagency preaward surveys.
9.106-4  Reports.
9.107 Surveys of blind and other severely
handicapped workshops.

SUBPART 9.2—QUALIFICATIONS REQUIREMENTS

9.200
9.201
9.202
9.203
9.204

9.205
9.206

9.206-1
9.206-2
9.206-3
9.207

Scope of subpart.

Definitions.

Policy.

QPL's, QML's, and QBL's.

Responsibilities for establishment of a
qualification requirement.

Opportunity for qualification before award.

Acquisitions subject to qualification
requirements.

General.

Solicitation provision and contract clause.

Competition.

Changes in status regarding qualification
requirements.

SUBPART 9.3—FIRST ARTICLE TESTING AND

APPROVAL
9.301 Definitions.
9.302 General,
9.303 Use.
9.304 Exceptions.
9.305 Risk.
9.306 Solicitation requirements.
9.307 Government administration procedures.
9.308 Contract clauses.
9.308-1 Testing performed by the contractor.
9.308-2  Testing performed by the Government.

SUBPART 9.4—DEBARMENT, SUSPENSION, AND

INELIGIBILITY
9.400 Scope of subpart.
9.401 Applicability.
9.402 Policy.
9.403 Definitions.
9.404 List of Parties Excluded from Federal

9.405

9.405-1
9.405-2
9.406

9.406-1
9.406-2
9.406-3
9.406-4
9.406-5
9.407

9.407-1
9.407-2
9.407-3
9.407-4
9.407-5
9.408

9.409

Procurement and Nonprocurement
Programs.

Effect of listing.

Continuation of current contracts.

Restrictions on subcontracting.

Debarment.

General,

Causes for debarment.

Procedures.

Period of debarment.

Scope of debarment.

Suspension.

General.

Causes for suspension.

Procedures.

Period of suspension.

Scope of suspension.

Certification regarding debarment, suspension,
proposed debarment, and other
responsibility matters.

Solicitation provision and contract clause.

SUBPART 9.5—ORGANIZATIONAL AND
CONSULTANT CONFLICTS OF INTEREST

9.500

Scope of subpart.

(FAC 90-46)



9.501
9.502
9.503
9.504
9.505
9.505-1

9.505-2
9.505-3
9.505-4
9.506

9.507

9.507-1
9.507-2

FAC 90—46

Definition.

Applicability.

Waiver.

Contracting officer responsibilities.

General rules.

Providing systems engineering and technical
direction.

Preparing specifications or work statements.

Providing evaluation services.

Obtaining access to proprietary information.

Procedures.

Solicitation provisions and contract clause.

Solicitation provisions.

Contract clause.

MAY 16, 1997

9.508 Examples.

SUBPART 9.6—CONTRACTOR TEAM

ARRANGEMENTS
9.601 Definition.
9.602 General.
9.603 Policy.
9.604 Limitations.

SUBPART 9.7—DEFENSE PRODUCTION POOLS
AND RESEARCH AND DEVELOPMENT POOLS

9.701 Definition.
9.702 Contracting with pools.
9.703 Contracting with individual pool members.




FAC90—45 JANUARY 1, 1997

PART 9—CONTRACTOR QUALIFICATIONS

9.505-2

that might otherwise exist in the stated situations. Some
illustrative examples are provided in 9.508. Conflicts may
arise in situations not expressly covered in this section
9.505 or in the examples in 9.508. Each individual con-
tracting situation should be examined on the basis of its
particular facts and the nature of the proposed contract. The
exercise of common sense, good judgment, and sound dis-
cretion is required in both the decision on whether a signif-
icant potential conflict exists and, if it does, the develop-
ment of an appropriate means for resolving it. The two
underlying principles are—

(a) Preventing the existence of conflicting roles that
might bias a contractor’s judgment; and

(b) Preventing unfair competitive advantage. In addi-
tion to the other situations described in this subpart, an
unfair competitive advantage exists where a contractor
competing for award of any Federal contract possesses—

(1) Proprietary information (as defined in 3.104-3)
that was obtained from a Government official without
proper authorization; or
(2) Source selection information (as defined in 3.104-

3) that is relevant to the contract but is not available to

all competitors, and such information would assist that

contractor in obtaining the contract.

9.505-1 Providing systems engineering and technical
direction.

(a) A contractor that provides systems engineering and
technical direction for a system but does not have overall
contractual responsibility for its development, its integra-
tion, assembly, and checkout, or its production shall not (1)
be awarded a contract to supply the system or any of its
major components or (2) be a subcontractor or consultant
to a supplier of the system or any of its major
components,

(b) Systems engineering includes a combination of sub-
stantially all of the following activities: determining speci-
fications, identifying and resolving interface problems,
developing test requirements, evaluating test data, and
supervising design. Technical direction includes a combi-
nation of substantially all of the following activities: devel-
oping work statements, determining parameters, directing
other contractors’ operations, and resolving technical con-
troversies. In performing these activities, a contractor occu-
pies a highly influential and responsible position in deter-
mining a system’s basic concepts and supervising their exe-
cution by other contractors. Therefore this contractor
should not be in a position to make decisions favoring its
own products or capabilities.

9.505-2 Preparing specifications or work statements.
(a)(1) If a contractor prepares and furnishes complete
specifications covering nondevelopmental items, to be used
in a competitive acquisition, that contractor shall not be
allowed to furnish these items, either as a prime contractor

or as a subcontractor, for a reasonable period of time
including, at least, the duration of the initial production
contract. This rule shall not apply to—

(i) Contractors that furnish at Government request
specifications or data regarding a product they pro-
vide, even though the specifications or data may have
been paid for separately or in the price of the prod-
uct; or

(it) Situations in which contractors, acting as
industry representatives, help Government agencies
prepare, refine, or coordinate specifications,
regardless of source, provided this assistance is
supervised and cont rolled by Government represen-
tatives.

(2) If a single contractor drafts complete specifica-
tions for nondevelopmental equipment, it should be
eliminated for a reasonable time from competition for
production based on the specifications. This should be
done in order to avoid a situation in which the contrac-
tor could draft specifications favoring its own products
or capabilities. In this way the Government can be
assured of getting unbiased advice as to the content of
the specifications and can avoid allegations of
favoritism in the award of production contracts.

(3) In development work, it is normal to select firms
that have done the most advanced work in the field.
These firms can be expected to design and develop
around their own prior knowledge. Development con-
tractors can frequently start production earlier and more
knowledgeably than firms that did not participate in the
development, and this can affect the time and quality of
production, both of which are important to the
Government. In many instances the Government may
have financed the development. Thus, while the devel-
opment contractor has a competitive advantage, it is an
unavoidable one that is not considered unfair; hence no
prohibition should be imposed.

(b)(1) If a contractor prepares, or assists in preparing, a
work statement to be used in competitively acquiring a sys-
tem or services—or provides material leading directly, pre-
dictably, and without delay to such a work statement—that
contractor may not supply the system, major components
of the system, or the services unless—

(i) It is the sole source;

(ii) It has participated in the development and
design work; or

(iii) More than one contractor has been involved
in preparing the work statement.

(2) Agencies should normally prepare their own
work statements. When contractor assistance is neces-
sary, the contractor might often be in a position to favor
its own products or capabilities. To overcome the possi-
bility of bias, contractors are prohibited from supplying
a system or services acquired on the basis of work state-
ments growing out of their services, unless excepted in
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subparagraph (b)(1) of this section.

(3) For the reasons given in 9.505-2(a)(3), no prohi-
bitions are imposed on development and design contrac-
tors.

9.505-3 Providing evaluation services.

Contracts for the evaluation of offers for products or
services shall not be awarded to a contractor that will eval-
uate its own offers for products or services, or those of a
competitor, without proper safeguards to ensure objectivity
to protect the Government’s interests.

9.505-4 Obtaining access to proprietary information.

(a) When a contractor requires proprietary information
from others to perform a Government contract and can use
the leverage of the contract to obtain it, the contractor may
gain an unfair competitive advantage unless restrictions are
imposed. These restrictions protect the information and
encourage companies to provide it when necessary for con-
tract performance. They are not intended to protect infor-
mation (1) furnished voluntarily without limitations on its
use or (2) available to the Government or contractor from
other sources without restriction.

(b) A contractor that gains access to proprietary infor-
mation of other companies in performing advisory and
assistance services for the Government must agree with the
other companies to protect their information from unau-
thorized use or disclosure for as long as it remains propri-
etary and refrain from using the information for any pur-
pose other than that for which it was furnished. The con-
tracting officer shall obtain copies of these agreements and
ensure that they are properly executed.

(c) Contractors also obtain proprietary and source
selection information by acquiring the services of market-
ing consultants which, if used in connection with an acqui-
sition, may give the contractor an unfair competitive
advantage. Contractors should make inquiries of market-
ing consultants to ensure that the marketing consultant has
provided no unfair competitive advantage.

9.506 Procedures.

() If information concerning prospective contractors is
necessary to identify and evaluate potential organizational
conflicts of interest or to develop recommended actions,
contracting officers first should seek the information from
within the Government or from other readily available
sources. Government sources include the files and the
knowledge of personnel within the contracting office, other
contracting offices, the cognizant contract administration
and audit activities and offices concerned with contract
financing. Non-Government sources include publications
and commercial services, such as credit rating services,
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trade and financial journals, and business directories and
registers.

(b) If the contracting officer decides that a particular
acquisition involves a significant potential organizational
conflict of interest, the contracting officer shall, before
issuing the solicitation, submit for approval to the chief of
the contracting office (unless a higher level official is des-
ignated by the agency)—

(1) A written analysis, including a recommended
course of action for avoiding, neutralizing, or mitigating
the conflict, based on the general rules in 9.505 or on
another basis not expressly stated in that section;

(2) A draft solicitation provision (see 9.507-1); and

(3) If appropriate, a proposed contract clause (see
9.507-2).

(c) The approving official shall—

(1) Review the contracting officer's analysis and rec-
ommended course of action, including the draft provi-
sion and any proposed clause;

(2) Consider the benefits and detriments to the
Government and prospective contractors; and

(3) Approve, modify, or reject the recommendations
in writing.

(d) The contracting officer shall—

(1) Include the approved provision(s) and any
approved clause(s) in the solicitation or the contract, or
both;

(2) Consider additional information provided by
prospective contractors in response to the solicitation or
during negotiations; and

(3) Before awarding the contract, resolve the conflict
or the potential conflict in a manner consistent with the
approval or other direction by the head of the contract-
ing activity.

(e) If, during the effective period of any restriction (see
9.507), a contracting office transfers acquisition responsi-
bility for the item or system involved, it shall notify the
successor contracting office of the restriction, and send a
copy of the contract under which the restriction. was
imposed.

9.507 Solicitation provisions and contract clause.

9.507-1 Solicitation provisions.

As indicated in the general rules in 9.505, significant
potential organizational conflicts of interest are normally
resolved by imposing some restraint, appropriate to the
nature of the conflict, upon the contractor's eligibility for
future contracts or subcontracts. Therefore, affected solici-
tations shall contain a provision that—

(a) Invites offerors’ attention to this subpart;
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ing office or at isolated activities. It is a multipurpose form
that can be used as a purchase order, receiving report,
invoice, and public voucher.

(1) SF 44 may be used if all of the following conditions
are satisfied:

(i) The amount of the purchase is at or below the
micro-purchase threshold, except for purchases made
under unusual and compelling urgency or in support of
contingency operations. Agencies may establish high-
er dollar limitations for specific activities or items.

(ii) The supplies or services are immediately avail-
able.

(iii) One delivery and one payment will be made.

(iv) Its use is determined to be more economical and
efficient than use of other simplified acquisition meth-
ods.

(2) General procedural instructions governing the use
of SF 44 are printed on the form and on the inside front
cover of each book of forms. )

(3) Since there is, for all practical purposes, simultane-
ous placing of purchase orders on SF 44 and delivery of
the items ordered, clauses are not required for purchases
using this form.

(4) Agencies shall provide adequate safeguards regard-
ing the control of forms and accounting for purchases.

13.506 Provisions and clauses.

(a) Each purchase order (and each purchase order modifi-
cation (see 13.503)) shall incorporate all clauses required for
or applicable to the particular acquisition.

(b) The contracting officer shall insert the clause at
52.213-2, Invoices, in purchase orders that authorize advance
payments (see 31 U.S.C. 3324(d)(2)) for subscriptions or
other charges for newspapers, magazines, periodicals, or
other publications (i.e., any publication printed, microfilmed,
photocopied, or magnetically or otherwise recorded for audi-
tory or visual usage).

(c) The contracting officer shall insert the clause at
52.213-3, Notice to Supplier, in unpriced purchase orders.

SUBPART 13.6—TEST PROGRAM FOR CERTAIN
COMMERCIAL ITEMS

13.601 General.

(a) This subpart authorizes, as a test program, use of sim-
plified procedures for the acquisition of supplies and services
in amounts greater than the simplified acquisition threshold
but not exceeding $5,000,000, including options, if the con-
tracting officer reasonably expects, based on the nature of the
supplies or services sought, and on market research, that
offers will include only commercial items. Under this test
program, contracting officers may use any simplified acquisi-
tion procedure in this part, subject to any specific dollar limi-
tation applicable to the particular procedure. The purpose of
this test program is to vest contracting officers with additional

procedural discretion and flexibility, so that commercial item

- acquisitions in this dollar range may be solicited, offered,

evaluated, and awarded in a simplified manner that maxi-
mizes efficiency and economy and minimizes burden and
administrative costs for both the Government and industry
(10 U.S.C. 2304(g) and 2305 and 41 U.S.C. 253(g) and 253a
and 253b).

(b) For the period of this test, contracting activities shall
employ the simplified procedures authorized by the test to the
maximum extent practicable.

(c) When acquiring commercial items using the proce-
dures in this part, the requirements of Part 12 apply subject to
the order of precedence provided at 12.102(c). This includes
use of the provisions and clauses at Subpart 12.3.

(d) The authority to issue solicitations under this subpart
shall expire on January 1, 2000. Contracts may be awarded
after the expiration of this authority for solicitations issued
before the expiration of the authority.

13.602 Special documentation requirements.

(a) Sole source acquisitions. Acquisitions conducted
under simplified acquisition procedures are exempt from the
requirements in Part 6. However, contracting officers shall
not conduct sole source acquisitions, as defined in 6.003,
under this subpart unless the need to do so is justified in writ-
ing and approved at the levels specified in paragraphs (a)(1)
and (a)(2) of this section. Contracting officers shall prepare
sole source justifications using the format at 6.303-2, modi-
fied to reflect an acquisition under the authority of the test
program for commercial items (10 U.S.C. 2304 or 41 U.S.C.
253). Justifications and approvals are required under this
subpart only for sole scurce acquisitions.

(1) For a proposed contract exceeding $100,000 but not
exceeding $500,000, the contracting officer’s certification
that the justification is accurate and complete to the best of
the contracting officer’s knowledge and belief will serve
as approval, unless a higher approval level is established
in agency procedures.

(2) For a proposed contract exceeding $500,000, the
approval shall be by the competition advocate for the
procuring activity, designated pursuant to 6.501; or an
official described in 6.304(a)(3) or (a)(4). This authority
is not delegable.

(b) Contract file documentation. The contract file shall
include—

(1) A brief written description of the procedures used
in awarding the contract, including the fact that the test
procedures in FAR 13.6 were used;

(2) The number of offers received;

(3) An explanation, tailored to the size and complexity
of the acquisition, of the basis for the contract award deci-
sion; and :

(4) Any justification approved under paragraph (a) of
this section.
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14.208

When a concern fails to respond to two consecutive invita-
tions or presolicitation notices, its name shall be removed
from the list to the extent indicated in this paragraph.
However, in individual cases, concerns failing to respond
may be retained on a list if retention is in the best interest
of the Government. Both actual bids and written requests
for retention on the lists shall be deemed to be “responses”
to invitations for bids or presolicitation notices. If this pro-
cedure results in limited solicitation mailing lists, the con-
tracting officer should request an explanation from the con-
cerns that did not respond.

(b) Concerns that have been debarred from Government
contracts or otherwise determined to be ineligible to
receive an award shall be removed from solicitation mail-
ing lists to the extent required by the debarment, suspen-
sion, or other determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.
Concerns that have been removed from solicitation mail-
ing lists may be reinstated (a) upon written request, (b) by fil-
ing a new application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not be
reinstated during the period of a debarment or suspension.

14.205-4 Excessively long solicitation mailing lists.

(a) General. Solicitation mailing lists should be used to
promote competition commensurate with the dollar value
of the proposed contract. As much of the solicitation mail-
ing list shall be used as is compatible with efficiency and
economy in securing competition. Where the number of
bidders on a mailing list is excessive in relation to a specif-
ic acquisition, the list may be reduced consistent with this
paragraph and paragraphs (b) and (c¢) of this subsection.
Nonetheless, solicitations should be furnished to others
upon request, in accordance with 5.102. Also, bids shall
not be disregarded merely because the bidder was not for-
mally invited to bid.

(b) Rotation of lists. By using different portions of a list
for separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies
the rotation. The use of a presolicitation notice (see para-
graph (c) of this subsection), time permitting, also should
be considered. In rotating a list, the interests of small, small
disadvantaged, and women-owned small businesses (see
19.202-4) shall be considered. Whenever a list is rotated,
bids shall be solicited from (1) the previously successful
bidder, (2) prospective suppliers who have been added to
the solicitation mailing list since the last solicitation, and
(3) concerns on the segment of the list selected for use in a
particular acquisition. However, the rule does not apply
when such action would be precluded by use of a total set-
aside (see Part 19).

(c) Presolicitation notices. In lieu of initially forward-
ing complete bid sets, the contracting officer may send

presolicitation notices to concerns on the solicitation mail-
ing list. The notice shall (1) specify the final date for
receipt of requests for a complete bid set, (2) briefly
describe the requirement and furnish other essential infor-
mation to enable concerns to determine whether they have
an interest in the invitation, and (3) notify concerns that, if
no bid is to be submitted, they should advise the issuing
office in writing if future invitations are desired for the
type of supplies or services involved. Drawings, plans, and
specifications normally will not be furnished with the
presolicitation notice. The return date of the notice must be
sufficiently in advance of the mailing date of the invitation
for bids to permit an accurate estimate of the number of bid
sets required. Bid sets shall be sent to concerns that request
them in response to the notice. This procedure is particular-
ly suitable when invitations for bids and solicitation mail-
ing lists are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontrac-
tors, material suppliers, bidders, and others having a bona
fide interest will be supplied upon request with a list of all
prospective bidders furnished copies of the plans and speci-
fications. Contracting offices may require written requests
and establish appropriate procedures.

" 14.206 Small business set-asides.

See Part 19.

14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a com-
plex acquisition, as a means of briefing prospective bidders
and explaining complicated specifications and require-
ments to them as early as possible after the invitation has
been issued and before the bids are opened. It shall never
be used as a substitute for amending a defective or ambigu-
ous invitation. The conference shall be conducted in accor-
dance with the procedure prescribed in 15.409.

14.208 Amendment of invitation for bids.

(a) If it becomes necessary to make changes in quantity,
specifications, delivery schedules, opening dates, etc., or to
correct a defective or ambiguous invitation, such changes
shall be accomplished by amendment of the invitation for
bids using Standard Form 30, Amendment of Solicitation/
Modification of Contract. The fact that a change was men-
tioned at a pre-bid conference does not relieve the necessity
for issuing an amendment. Amendments shall be sent, before
the time for bid opening, to everyone to whom invitations
have been furnished and shall be displayed in the bid room.
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(b) Before amending an invitation for bids, the period of
time remaining until bid opening and the need to extend
this period shall be considered. When only a short time
remains before the time set for bid opening, consideration
should be given to notifying bidders of an extension of
time by telegrams or telephone. Such extension must be
confirmed in the amendment.

(c) Any information given to a prospective bidder con-
cerning an invitation for bids shall be furnished promptly
to all other prospective bidders as an amendment to the
invitation (1) if such information is necessary for bidders to
submit bids or (2) if the lack of such information would be
prejudicial to uninformed bidders. The information shall be
furnished even though a pre-bid conference is held. No
award shall be made on the invitation unless such amend-
ment has been issued in sufficient time to permit all
prospective bidders to consider such information in submit-
ting or modifying their bids.

14.209 Cancellation of invitations before opening.

(a) The cancellation of an invitation for bids usually
involves a loss of time, effort, and money spent by the
Government and bidders. Invitations should not be cancelled
unless cancellation is clearly in the public interest; e.g., (1)
where there is no longer a requirement for the supplies or
services or (2) where amendments to the invitation would be
of such magnitude that a new invitation is desirable.

(b) When an invitation issued other than electronically
is cancelled, bids that have been received shall be returned
unopened to the bidders and notice of cancellation shall be
sent to all prospective bidders to whom invitations were
issued. When an invitation issued electronically is can-
celled, a general notice of cancellation shall be posted elec-
tronically, the bids received shall not be viewed, and the
bids shall be purged from primary and backup data storage
systems.

(c) The notice of cancellation shall (1) identify the invi-
tation for bids by number and short title or subject matter,
(2) briefly explain the reason the invitation is being can-
celled, and (3) where appropriate, assure prospective bid-
ders that they will be given an opportunity to bid on any
resolicitation of bids or any future requirements for the
type of supplies or services involved. Cancellations shall
be recorded in accordance with 14.403(d).

14.210 Qualified products.
See Subpart 9.2.

14.211 Release of acquisition information.

(a) Before solicitation. Information concerning pro-
posed acquisitions shall not be released outside the
Government before solicitation except for presolicitation
notices in accordance with 14.205-4(c) or 36.213-2, or
long-range acquisition estimates in accordance with 5.404,
or synopses in accordance with 5.201. Within the
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Government, such information shall be restricted to those
having a legitimate interest. Releases of information shall
be made (1) to all prospective bidders, and (2) as nearly as
possible at the same time, so that one prospective bidder
shall not be given unfair advantage over another. See 3.104
regarding requirements for proprietary and source selection
information including access to and disclosure thereof.

(b) After solicitation. Discussions with prospective bid-
ders regarding a solicitation shall be conducted and techni-
cal or other information shall be transmitted only by the
contracting officer or superiors having contractual authori-
ty or by others specifically authorized. Such personnel
shall not furnish any information to a prospective bidder
that alone or together with other information may afford an
advantage over others. However, general information that
would not be prejudicial to other prospective bidders may
be furnished upon request; e.g., explanation of a particular
contract clause or a particular condition of the schedule in
the invitation for bids, and more specific information or
clarifications may be furnished by amending the solicita-
tion (see 14.208).

14.212 Economic purchase quantities {supplies).

Contracting officers shall comply with the economic
purchase quantity planning requirements for supplies in
Subpart 7.2. See 7.203 for instructions regarding use of the
provision at 52.207-4, Economic Purchase Quantity—
Supplies, and 7.204 for guidance on handling responses to
that provision.

14.213 Annual submission of representations and
certifications.

(a) Submission of offeror representations and certifica-
tions on an annual basis, as an alternative to submission in
each solicitation, may be authorized by agencies subject to
the requirements of this section. The decision to use annu-
al representations and certifications shall be made in accor-
dance with agency procedures.

(b) In accordance with agency procedures, each con-
tracting office utilizing annual representations and certifi-
cations shall establish procedures and assign responsibili-
ties for centrally requesting, receiving, storing, verifying
and updating offeror's annual submissions. Generally, the
representations and certifications shall be effective for a
period of 1 year from date of signature.

(c) The contracting officer shall not include in individu-
al solicitations the full text of provisions that are contained
in the annual representations and certifications.

(d) Offerors shall make changes that affect only one
solicitation by completing the appropriate section of the
provision at 52.214-30, Annual Representations and
Certifications—Sealed Bidding.

SUBPART 14.3—SUBMISSION OF BIDS
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14.301 Responsiveness of bids.

(a) To be considered for award, a bid must comply in all
material respects with the invitation for bids. Such compli-
ance enables bidders to stand on an equal footing and
maintain the integrity of the sealed bidding system.

(b) Telegraphic bids shall not be considered unless per-
mitted by the invitation. The term “telegraphic bids” means
bids submitted by telegram or by mailgram.

(c) Facsimile bids shall not be considered unless permit-
ted by the solicitation (see 14.202-7).

(d) Bids should be filled out, executed, and submitted in
accordance with the instructions in the invitation. If a bid-
der uses its own bid form or a letter to submit a bid, the bid
may be considered only if (1) the bidder accepts all the
terms and conditions of the invitation and (2) award on the
bid would result in a binding contract with terms and con-
ditions that do not vary from the terms and conditions of
the invitation.

(e) Bids submitted by electronic commerce shall be
considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.

14.302 Bid submission.

(a) Bids shall be submitted so that they will be received
in the office designated in the invitation for bids (referred
to in paragraphs (b) and (c) of this section as the “designat-
ed office”) not later than the exact time set for opening of
bids.

(b) Except as specified in paragraph (c) of this section,
if telegraphic bids are authorized, a telegraphic bid that is
communicated by means of a telephone call to the desig-
nated office shall be considered if-—

(1) Agency regulations authorize such consideration;

(2) The telephone call is made by the telegraph office
that received the telegraphic bid;

(3) The telephone call is received by the designated
office not later than the time set for the bid opening;

(4) The telegraph office that received the telegraphic
bid sends the designated office the telegram that formed
the basis for the telephone call;

(5) The telegram indicates on its face that it was
received in the telegraph office before the telephone call
was received by the designated office; and

(6) The bid in the telegram is identical in all essential
respects to the bid received in the telephone call from
the telegraph office.

(c) If the conditions in paragraph (b) of this section
apply and the bid received by telephone is the apparent low
bid, award may not be made until the telegram is received
by the designated office; however, if the telegram is not
received by the designated office within 5 days after the
bid opening date, the bid shall be rejected.

14.303 Modification or withdrawal of bids.
(a) Bids may be modified or withdrawn by any method

authorized by the solicitation, if notice is received in the
office designated in the solicitation not later than the exact
time set for opening of bids. Unless proscribed by agency
regulations, a telegraphic modification or withdrawal of a
bid received in such office by telephone from the receiving
telegraph office shall be considered. However, the mes-
sage shall be confirmed by the telegraph company by send-
ing a copy of the written telegram that formed the basis for
the telephone call. If the solicitation authorizes facsimile
bids, bids may be modified or withdrawn via facsimile
received at any time before the exact time set for receipt of
bids, subject to the conditions specified in the provision
prescribed in 14.201-6(w). Modifications received by tele-
gram (including a record of those telephoned by the tele-
graph company) or facsimile shall be sealed in an envelope
by a proper official. The official shall write on the enve-
lope (1) the date and time of receipt and by whom, and (2)
the number of the invitation for bids, and shall sign the
envelope. No information contained in the envelope shall
be disclosed before the time set for bid opening.

(b) A bid may be withdrawn in person by a bidder or its
authorized representative if, before the exact time set for
opening of bids, the identity of the persons requesting with-
drawal is established and that person signs a receipt for the
bid.

(¢) Upon withdrawal of an electronically transmitted
bid, the data received shall not be viewed and shall be
purged from primary and backup data storage systems.

14.304 Late bids, late modifications of bids, or late
withdrawal of bids.

14.304-1 General.
Bids received in the office designated in the invitation
for bids after the exact time set for opening are “late bids.”
(a) A late bid, modification of bid, or withdrawal of bid
shall not be considered unless received before contract
award, and

(1) It was sent to a contracting office in the United
States or Canada by registered or certified mail not later
than 5 calendar days before the bid receipt date specified;

(2) It was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(3) It was sent to a contracting office in the United
States or Canada by U.S. Postal Service Express Mail
Next Day Service-Post Office to Addressee not later
than 5:00 p.m. at the place of mailing 2 working days
prior to the date specified for receipt of bids. The term
“working days” excludes weekends and Federal holi-
days; or

(4) It was transmitted through an electronic com-

14-11



FAC 90—46

14.304-2

MAY 16, 1997
FEDERAL ACQUISITION REGULATION (FAR)

merce method authorized by the solicitation and was

received at the initial point of entry to the Government

infrastructure not later than 5:00 p.m., one working day
prior to the date specified for receipt of bids.

(b) The only acceptable evidence to establish the date
of mailing of a late bid, modification, or withdrawal sent to
a contracting office in the United States or Canada either
by registered or certified mail is a U.S. or Canadian Postal
Service postmark both on the envelope or wrapper and on
the original receipt from the U.S. or Canadian Postal
Service. Both postmarks must show a legible date, or the
bid, modification, or withdrawal shall be deemed to have
been mailed late. (The term “postmark” means a printed,
stamped, or otherwise placed impression (exclusive of a
postage meter machine impression) that is readily identifi-
able without further action as having been supplied and
affixed on the date of mailing by employees of the U.S. or
Canadian Postal Service. Therefore, bidders should
request the postal clerk to place a legible hand cancellation
bull's-eye postmark on both the receipt and the envelope or
wrapper.)

(c) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of such installation on the bid wrapper, other documentary
evidence of receipt maintained by the installation, or oral
testimony or statements of Government personnel.

(d) The only acceptable evidence to establish the date
of mailing of a late bid, modification, or withdrawal sent
by U.S. Postal Service Express Mail Next Day Service-
Post Office to Addressee is the date entered by the post
office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark™ has the same meaning
as defined in paragraph (b) of this subsection, excluding
postmarks of the Canadian Postal Service. Therefore, bid-
ders should request the postal clerks to place a legible hand
cancellation bull's-eye postmark on both the receipt and the
envelope or wrapper.

(e) Notwithstanding the above, a late modification of an
otherwise successful bid which makes its terms more
favorable to the Government will be considered at any time
it is received and may be accepted.

14.304-2 Notification to late bidders.

When a bid, modification of bid, or withdrawal of bid is
received late and it is clear from available information that
it cannot be considered, the contracting officer shall
promptly notify the bidder accordingly. However, when a
late bid, modification of bid, or withdrawal of bid is trans-
mitted to a contracting office in the United States or
Canada by registered or certified mail or by U.S. Postal
Service Express Mail Next Day Service-Post Office to
Addressee and is received before award, the bidder shall be
promptly notified substantially as follows: Your bid in
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response to Invitation for Bids Number dated
for [insert subject matter or short title] was
received after the time for opening specified in the
Invitation. Accordingly, your bid will not be opened or
considered for award unless there is received from you by
[insert date] the original post office receipt for
(insert one of the following, as appropriate):

(a) Registered or certified mail showing a date of mail-
ing not later than the fifth calendar day before the date
specified for opening (e.g., a bid submitted in response to a
solicitation requiring receipt of bids by the 20th of the
month must have been mailed by the 15th or earlier); or

(b) U.S. Postal Service Express Mail Next Day Service-
Post Office to Addressee showing a date of mailing not
later than 5:00 p.m. two Federal working days prior to the
date specified for opening.

14.304-3 Disposition of late submissions.

Late bids, modification of bids, or withdrawal of bids
that are not considered for award shall be held unopened,
unless opened for identification, until after award and then
retained with other unsuccessful bids. However, any bid
bond or guarantee shall be returned.

14.304-4 Records.

The following shall, if available, be included in the con-
tracting office files with respect to each late bid, modifica-
tion of bid, or withdrawal of bid:

(a) A statement of the date and hour of mailing, filing,
or delivery. _

(b) A statement of the date and hour of receipt.

(c) The determination, with supporting facts, as to
whether or not the late bid was considered for award.

(d) A statement of the disposition of the late bid.

(e) The envelope, or other covering, if the late bid was
considered for award.

SUBPART 14.4—OPENING OF BIDS AND AWARD
OF CONTRACT

14.400 Scope of subpart.

This subpart contains procedures for the receipt, han-
dling, opening, and disposition of bids including mistakes
in bids, and subsequent award of contract.

14.401 Receipt and safeguarding of bids.

(a) All bids (including modifications) received before
the time set for the opening of bids shall be kept secure.
Except as provided in paragraph (b) of this section, the bids
shall not be opened or viewed, and shall remain in a locked
bid box, a safe, or in a secured, restricted-access electronic
bid box. If an invitation for bids is cancelled, bids shall be
returned to the bidders. Necessary precautions shall be
taken to ensure the security of the bid box or safe. Before
bid opening, information concerning the identity and num-
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Amendment of Solicitation/Modification of Contract
(53.301-30), shall be used for amending a request for pro-
posals (RFP).

(b) The contracting officer shall determine if the clos-
ing date needs to be changed when amending a solicita-
tion. If the time available before closing is insufficient,
prospective offerors or quoters shall be notified by elec-
tronic data interchange, facsimile transmission, telegram,
or telephone of an extension of the closing date.
Telephonic, facsimile, and telegraphic notices shall be con-
firmed in the written amendment to the solicitation. The
contracting officer shall not award a contract unless any
amendments made to an RFP have been issued in suffi-
cient time to be considered by prospective offerors.

(c) Any information given to a prospective offeror or
quoter shall be furnished promptly to all other prospective
offerors or quoters as a solicitation amendment if (1) the
information is necessary in submitting proposals or quota-
tions or (2) the lack of such information would be prejudi-
cial to a prospective offeror or quoter.

15.411 Receipt of proposals and quotations.

(a) The procedures for receipt and handling of proposals
and quotations should be similar to those prescribed in
14.401. Proposals and quotations shall be marked with the
date and time of receipt.

(b) After receipt, proposals and quotations shall be safe-
guarded from unauthorized disclosure. Classified proposals
and quotations shall be handled in accordance with agency
regulations. Also see OMB Circular No. A-76, the supple-
mental Handbook, and Subpart 7.3, Contractor Versus
Government Performance, for safeguarding cost-compari-
son information.

15.412 Late proposals, modifications, and withdrawals
of proposals.

(a) “Modification,” as used in this section, means a
modification of a proposal, including a final modification
in response to the contracting officer’s request for “best
and final” offers. The term does not include normal revi-
sions of offers made during the conduct of negotiations
by offerors selected for discussion.

(b) Offerors are responsible for submitting offers, and
any modifications to them, so as to reach the
Government office designated in the solicitation on time.
If an emergency or unanticipated event interrupts normal
Government processes so that proposals cannot be
received at the office designated for receipt of proposals
by the exact time specified in the solicitation, and urgent
Government requirements preclude amendment of the
solicitation closing date as usually prescribed by 15.410,
the time specified for receipt of proposals will be deemed
to be extended to the same time of day specified in the
solicitation on the first work day on which normal
Government processes resume. If no time is specified in

the solicitation, the time for receipt is 4:30 p.m., local
time, for the designated Government office on the date
that proposals are due.

(c) Proposals, and modifications to them, that are
received in the designated Government office after the
exact time specified are “late” and shall be considered
only if (1) they are received before award is made, and
(2) the circumstances meet the specific requirements of the
provision at 52.215-10, Late Submissions, Modifications,
and Withdrawals of Proposals.

(d) When a late proposal or modification is received and it
is clear from available information that it cannot be consid-
ered for award, the contracting officer shall promptly notify
the offeror that it was received late and will not be consid-
ered. The notice need not be given when the proposed con-
tract is to be awarded within a few days and the notice pre-
scribed in 15.1003(b)(1) would suffice.

(e) When a late proposal or modification is transmit-
ted to a contracting office in the United States or Canada
by registered or certified mail or by U.S. Postal Service
Express Mail Next Day Service-Post Office to Addressee
and is received before award, the offeror shall be prompt-
ly notified substantially in accordance with the notice in
14.304-2, appropriately modified to relate to proposals.

(f) Late proposals and modifications that are not con-
sidered shall be held unopened, unless opened for identi-
fication, until after award and then retained with other
unsuccessful proposals.

(g) The following shall, if available, be included in the
contracting office files for each late proposal, quotation,
or modification:

(1) The date of mailing, filing, or delivery.

(2) The date and hour of receipt.

(3) Whether or not considered for award.

(4) The envelope, wrapper, or other evidence of
date of submission.

(h) Upon withdrawal of an electronically transmitted
proposal, the data received shall not be viewed and shall
be purged from primary and backup data storage sys-
tems.

15.413 Disclosure and use of information before award.
See 3.104 for statutory and regulatory requirements

related to the disclosure of contractor bid or proposal

information and source selection information.

15.413-1 Alternate I.

(a) After receipt of proposals, none of the information
contained in them or concerning the number or identity of
offerors shall be made available to the public or to anyone
in the Government except as otherwise authorized in accor-
dance with 3.104 (for procedures regarding requests for
information from Members of Congress, see 5.403).

(b) During the preaward or preacceptance period of a
negotiated acquisition, only the contracting officer, the
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contracting officer’s superiors having contractual authority,
and others specifically authorized shall transmit technical
or other information and conduct discussions with prospec-
tive contractors. Information shall not be furnished to
aprospective contractor if, alone or together with other
information, it may afford the prospective contractor an
advantage over others (see 15.610, Written and oral discus-
sion). However, general information that is not prejudicial
to others may be furnished upon request.

(c) Prospective contractors and subcontractors may
place restrictions on the disclosure and use of data in pro-
posals and quotations (see 3.104 and the provision at
52.215-12, Restriction on Disclosure and Use of Data).
Contracting officers shall not exclude proposals from con-
sideration merely because they restrict disclosure and use
of data, nor shall they be prejudiced by that restriction. The
portions of the proposal that are so restricted (except for
information that is also obtained from another source with-
out restriction) shall be used only for evaluation and shall
not be disclosed outside the Government without permis-
sion of the prospective contractor (but see Subpart 24.2,
Freedom of Information Act).

15.413-2 Alternate II.

Agency regulations may provide that the following
alternate procedures may be used instead of those specified
in 15.413-1.

(a) Proposals furnished to the Government are to be
used for evaluation purposes only. Disclosure outside the
Government for evaluation is permitted only to the extent
authorized by, and in accordance with the procedures in,
15.413-2(f).

(b) While the Government’s limited use of proposals
does not require that the proposal bear a restrictive notice,
proposers should, if they desire to maximize protection of
their trade secrets or confidential or privileged commercial
and financial information contained in them, apply the
restrictive notice prescribed in the provision at 52.215-12,
Restriction on Disclosure and Use of Data, to such infor-
mation (also see 15.407(c)(8)). In any event, information
contained in proposals will be protected to the extent per-
mitted by law, but the Government assumes no liability for
the use or disclosure of information (data)
not made subject to such notice in accordance with the pro-
vision at 52.215-12.

(c) If proposals are received with more restrictive condi-
tions than those in the provision at 52.215-12, the contract-
ing officer or coordinating officer shall inquire whether the
submitter is willing to accept the conditions of the provi-
sion at 52.215-12. If the submitter does not, the contracting
officer or coordinating officer shall, after consultation with
counsel, either return the proposal or accept it as marked.
Contracting officers shall not exclude from consideration
any proposals merely because they contain an authorized or
agreed-to notice, nor shall they be prejudiced by such
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notice.

(d) Release of proposal information (data) before deci-
sion as to the award of a contract, or the transfer of valu-
able and sensitive information between competing offerors
during the competitive phase of the acquisition process,
would seriously disrupt the Government’s decision-making
process and undermine the integrity of the competitive
acquisition process, thus adversely affecting the
Government’s ability to solicit competitive proposals and
award a contract which would best meet the Government’s
needs and serve the public interest. Therefore, to the extent
permitted by law, none of the information (data) contained
in proposals (except as authorized in agency regulations) is
to be disclosed outside the Government before the
Government’s decision as to the award of a contract. In the
event an outside evaluation is to be obtained, it shall be
only to the extent authorized by, and in accordance with the
procedures of, 15.413-2(f).

(e) In order to assure that solicited proposals (whether
bearing a restrictive notice or not) are properly handled,
agency implementing regulations may require the follow-
ing Government notice to be placed on the cover sheet
upon their receipt. (This notice is required for all unsolicit-
ed proposals, see 15.508.) This is a Government notice for
internal handling purposes and does not affect any obliga-
tions or rights the Government may have with regard to the
use or disclosure of any information (data) contained in the
proposal or quotation.

GOVERNMENT NOTICE FOR HANDLING PROPOSALS

This proposal shall be used and disclosed for evaluation
purposes only, and a copy of this Government notice shall
be applied to any reproduction or abstract thereof. Any
authorized restrictive notices which the submitter places on
this proposal shall also be strictly complied with.
Disclosure of this proposal outside the Government for
evaluation purposes shall be made only to the extent autho-
rized by, and in accordance with, the procedures in (cite
agency regulations implementing 15.413-2(f)).

If agency implementing regulations do not authorize
release of proposals outside the Government for evaluation
purposes, the last sentence of the foregoing Government
notice is to be deleted.

(f) If authorized in agency implementing regulations,
agencies may release proposals outside the Government for
evaluation, consistent with the following:

(1) Decisions to release proposals outside the
Government for evaluation purposes shall be made by
the agency head or designee.

(2) Written agreement must be obtained from the
evaluator that the information (data) contained in the
proposal will be used only for evaluation purposes and
will not be further disclosed.

(3) Any authorized restrictive legends placed on the
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(a) There is adequate price competition;

(b) There are reasonable price comparisons with prior
purchases of the same or similar supplies or services made
on a competitive basis or supported by valid cost or pricing
data;

(c) Available cost or pricing information permits realis-
tic estimates of the probable costs of performance; or

(d) Performance uncertainties can be identified and rea-
sonable estimates of their cost impact can be made, and the
contractor is willing to accept a firm fixed price represent-
ing assumption of the risks involved.

16.203 Fixed-price contracts with economic price
adjustment.

16.203-1 Description.

A fixed-price contract with economic price adjust-
ment provides for upward and downward revision of the
stated contract price upon the occurrence of specified con-
tingencies. Economic price adjustments are of three general
types:

(a) Adjustments based on established prices. These
price adjustments are based on increases or decreases from
an agreed-upon level in published or otherwise established
prices of specific items or the contract end items.

(b) Adjustments based on actual costs of labor or mate-
rial. These price adjustments are based on increases or
decreases in specified costs of labor or material that the
contractor actually experiences during contract perfor-
mance.

(¢c) Adjustments based on cost indexes of labor or mate-
rial. These price adjustments are based on increases or
decreases in labor or material cost standards or indexes that
are specifically identified in the contract.

16.203-2 Application.

A fixed-price contract with economic price adjustment
may be used when (i) there is serious doubt concerning the
stability of market or labor conditions that will exist during
an extended period of contract performance, and (ii) con-
tingencies that would otherwise be included in the contract
price can be identified and covered separately in the con-
tract. Price adjustments based on established prices should
normally be restricted to industry-wide contingencies.
Price adjustments based on labor and material costs should
be limited to contingencies beyond the contractor’s control.
For use of economic price adjustment in sealed bid con-
tracts, see 14.408-4.

(a) In establishing the base level from which adjustment
will be made, the contracting officer shall ensure that con-
tingency allowances are not duplicated by inclusion in both
the base price and the adjustment requested by the contrac-
tor under economic price adjustment clause.

(b) In contracts that do not require submission of cost or
pricing data, the contracting officer shall obtain adequate

information to establish the base level from which adjust-
ment will be made and may require verification of data
submitted.

16.203-3 Limitations.

A fixed-price contract with economic price adjustment
shall not be used unless the contracting officer determines
that it is necessary either to protect the contractor and the
Government against significant fluctuations in labor or
material costs or to provide for contract price adjustment in
the event of changes in the contractor’s established prices.

16.203-4 Contract clauses.

(a) Adjustment based on established prices—standard
supplies. (1) The contracting officer shall, when contract-
ing by negotiation, insert the clause at 52.216-2, Economic
Price Adjustment—Standard Supplies, or an agency-pre-
scribed clause as authorized in subparagraph (a)(2) of this
subsection, in solicitations and contracts when all of the
following conditions apply:

(i) A fixed-price contract is contemplated.

(i1) The requirement is for standard supplies that
have an established catalog or market price.

(iii) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If all the conditions in subparagraph (a)(1) of this
subsection apply and the contracting officer determines
that the use of the clause at 52.216-2 is inappropriate,
the contracting officer may use an agency-prescribed
clause instead of the clause at 52.216-2.

(3) If the negotiated unit price reflects a net price
after applying a trade discount from a catalog or list
price, the contracting officer shall document in the con-
tract file both the catalog or list price and the discount.
(This does not apply to prompt payment or cash dis-
counts.)

(b) Adjustment based on established prices—semistan-
dard supplies. (1) The contracting officer shall, when con-
tracting by negotiation, insert the clause at 52.216-3,
Economic Price Adjustment—Semistandard Supplies, or
an agency-prescribed clause as authorized in subparagraph
(2) below, in solicitations and contracts when all of the fol-
lowing conditions apply:

(i) A fixed-price contract is contemplated.

(ii) The requirement is for semistandard supplies
for which the prices can be reasonably related to the
prices of nearly equivalent standard supplies that
have an established catalog or market price.

(ii1) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If all conditions in subparagraph (b)(1) of this
subsection apply and the contracting officer determines
that the use of the clause at 52.216-3 is inappropriate,
the contracting officer may use an agency-prescribed
clause instead of the clause at 52.216-3.
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(3) If the negotiated unit price reflects a net price
after applying a trade discount from a catalog or list
price, the contracting officer shall document in the con-
tract file both the catalog or list price and the discount.
(This does not apply to prompt payment or cash dis-
counts.)

(4) Before entering into the contract, the contracting
officer and contractor must agree in writing on the iden-
tity of the standard supplies and the corresponding con-
tract line items to which the clause applies.

(5) If the supplies are standard, except for preserva-
tion, packaging, and packing requirements, the clause
prescribed in 16.203-4(a) shall be used rather than this
clause.

(c) Adjustments based on actual cost of labor or mate-
rial. (1) The contracting officer shall, when contracting by
negotiation, insert a clause that is substantially the same as
the clause at 52.216-4, Economic Price Adjustment
—Labor and Material, or an agency-prescribed clause as
authorized in subparagraph (2) below, in solicitations and
contracts when all of the following conditions apply:

(i) A fixed-price contract is contemplated.

(ii) There is no major element of design engineer-
ing or development work involved.

(iii) One or more identifiable labor or material
cost factors are subject to change.

(iv) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If all conditions in subparagraph (c)(1) above
apply and the contracting officer determines that the use
of the clause at 52.216-4 is inappropriate, the contract-
ing officer may use an agency-prescribed clause instead
of the clause at 52.216-4.

(3) The contracting officer shall describe in detail in
the contract Schedule—

(i) The types of labor and materials subject to
adjustment under the clause;

(ii) The labor rates, including fringe benefits (if
any) and unit prices of materials that may be
increased or decreased; and

(iii) The quantities of the specified labor and
materials allocable to each unit to be delivered under
the contract.

(4) In negotiating adjustments under the clause, the
contracting officer shall—

(i) Consider work in process and materials on
hand at the time of changes in labor rates, including
fringe benefits (if any) or material prices;

(1) Not include in adjustments any indirect cost
(except fringe benefits as defined in 31.205-6(m)) or
profit; and

(iii) Consider only those fringe benefits specified
in the contract Schedule.

(d) Adjustments based on cost indexes of labor or mate-
rial. The contracting officer should consider using an eco-
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nomic price adjustment clause based on cost indexes of
labor or material under the circumstances and subject to
approval as described in subparagraphs (1) and (2) below.

(1) A clause providing adjustment based on cost
indexes of labor or materials may be appropriate
when—

(i) The contract involves an extended period of
performance with significant costs to be incurred
beyond 1 year after performance begins;

(ii) The contract amount subject to adjustment is
substantial; and

(iii) The economic variables for labor and materi-
als are too unstable to permit a reasonable division of
risk between the Government and the contractor,
without this type of clause.

(2) Any clause using this method shall be prepared
and approved under agency procedures. Because of the
variations in circumstances and clause wording that may
arise, no standard clause is prescribed.

16.204 Fixed-price incentive contracts.

A fixed-price incentive contract is a fixed-price contract
that provides for adjusting profit and establishing the final
contract price by a formula based on the relationship of
final negotiated total cost to total target cost. Fixed-price
incentive contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.403 for more complete descriptions,
application, and limitations for these contracts. Prescribed
clauses are found at 16.406.

16.205 Fixed-price contracts with prospective price
redetermination.

16.205-1 Description.

A fixed-price contract with prospective price redetermi-
nation provides for (a) a firm fixed price for an initial peri-
od of contract deliveries or performance and (b) prospec-
tive redetermination, at a stated time or times during per-
formance, of the price for subsequent periods of perfor-
mance.

16.205-2 Application.

A fixed-price contract with prospective price redetermi-
nation may be used in acquisitions of quantity production
or services for which it is possible to negotiate a fair and
reasonable firm fixed price for an initial period, but not for
subsequent periods of contract performance. (a) The initial
period should be the longest period for which it is possible
to negotiate a fair and reasonable firm fixed price. Each
subsequent pricing period should be at least 12 months.

(b) The contract may provide for a ceiling price based
on evaluation of the uncertainties involved in performance
and their possible cost impact. This ceiling price should
provide for assumption of a reasonable proportion of the
risk by the contractor and, once established, may be adjust-
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ed only by operation of contract clauses providing for equi-
table adjustment or other revision of the contract price
under stated circumstances.

16.205-3 Limitations.

This contract type shall not be used unless—

(a) Negotiations have established that (1) the conditions
for use of a firm-fixed-price contract are not present (see
16.202-2), and (2) a fixed-price incentive contract would
not be more appropriate;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) The prospective pricing periods can be made to con-
form with operation of the contractor’s accounting ystem;
and

(d) There is reasonable assurance that price redetermina-
tion actions will take place promptly at the specified times.

16.205-4 Contract clause.

The contracting officer shall, when contracting by nego-
tiation, insert the clause at 52.216-5, Price
Redetermination—Prospective, in solicitations and con-
tracts when a fixed-price contract is contemplated and the
conditions specified in 16.205-2 and 16.205-3(a) through

(d) apply.

16.206 Fixed-ceiling-price contracts with retroactive
price redetermination.

16.206-1 Description.

A fixed-ceiling-price contract with retroactive price
redetermination provides for (a) a fixed ceiling price, and
(b) retroactive price redetermination within the ceiling after
completion of the contract.

16.206-2 Application.

A fixed-ceiling-price contract with retroactive price
redetermination is appropriate for research and devel-
opment contracts estimated at $100,000 or less when it
is established at the outset that a fair and reasonable
firm fixed price cannot be negotiated and that the
amount involved and short performance period make
the use of any other fixed-price contract type impracti-
cable.

(a) A ceiling price shall be negotiated for the contract at
a level that reflects a reasonable sharing of risk by the con-
tractor. The established ceiling price may be adjusted only
if required by the operation of contract clauses providing
for equitable adjustment or other revision of the contract
price under stated circumstances.

(b) The contract should be awarded only after negotia-
tion of a billing price that is as fair and reasonable as the
circumstances permit.

(c) Since this contract type provides the contractor no
cost control incentive except the ceiling price, the contract-

ing officer should make clear to the contractor during dis-
cussion before award that the contractor’s management
effectiveness and ingenuity will be considered in retroac-
tively redetermining the price.

16.206-3 Limitations.

This contract type shall not be used unless—

(a) The contract is for research and development and the
estimated cost is $100,000 or less;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) There is reasonable assurance that the price redeter-
mination will take place promptly at the specified time; and

(d) The head of the contracting activity (or a higher-
level official, if required by agency procedures) approves
its use in writing.

16.206-4 Contract clause.

The contracting officer shall, when contracting by
negotiation, insert the clause at 52.216-6, Price
Redetermination—Retroactive, in solicitations and con-
tracts when a fixed-price contract is contemplated and
the conditions in 16.206-2 and 16.206-3(a) through (d)

apply.
16.207 Firm-fixed-price, level-of-effort term contracts.

16.207-1 Description.

A firm-fixed-price, level-of-effort term contract requires
(a) the contractor to provide a specified level of effort, over
a stated period of time, on work that can be stated only in
general terms and (b) the Government to pay the contractor
a fixed dollar amount.

16.207-2 Application.

A firm-fixed-price, level-of-effort term contract is
suitable for investigation or study in a specific research
and development area. The product of the contract is usu-
ally a report showing the results achieved through appli-
cation of the required level of effort. However, payment
is based on the effort expended rather than on the results
achieved.

16.207-3 Limitations.

This contract type may be used only when—

(a) The work required cannot otherwise be clearly
defined;

(b) The required level of effort is identified and agreed
upon in advance;

(c) There is reasonable assurance that the intended result
cannot be achieved by expending less than the stipulated
effort; and

(d) The contract price is $100,000 or less, unless
approved by the chief of the contracting office.

(FAC 90-46) 16-5
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SUBPART 16.3—COST-REIMBURSEMENT
CONTRACTS
16.301 General.

16.301-1 Description.

Cost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total
cost for the purpose of obligating funds and establishing a
ceiling that the contractor may not exceed (except at its own
risk) without the approval of the contracting officer.

16.301-2 Application.

Cost-reimbursement contracts are suitable for use only
when uncertainties involved in contract performance do not
permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.

16.301-3 Limitations.
(a) A cost-reimbursement contract may be used only
when—
(1) The contractor’s accounting system is adequate for
determining costs applicable to the contract; and
(2) Appropriate Government surveillance during per-
formance will provide reasonable assurance that effi-
cient methods and effective cost controls are used;
(3) See 15.903(d) for statutory limitations on price or
fee.
(b) The use of cost-reimbursement contracts is prohibit-
ed for the acquisition of commercial items (see Parts 2 and
12).

16.302 Cost contracts.

(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.

(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations,
and for facilities contracts.

(¢) Limitations. See 16.301-3.

16.303 Cost-sharing contracts.

(a) Description. A cost-sharing contract is a cost-reim-
bursement contract in which the contractor receives no fee
and is reimbursed only for an agreed-upon portion of its
allowable costs.

(b) Application. A cost-sharing contract may be used
when the contractor agrees to absorb a portion of the costs,
in the expectation of substantial compensating benefits.

(c) Limitations. See 16.301-3.

16.304 Cost-plus-incentive-fee contracts.
A cost-plus-incentive-fee contract is a cost-reimburse-
ment contract that provides for an initially negotiated fee to
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be adjusted later by a formula based on the relationship of
total allowable costs to total target costs. Cost-plus-incen-
tive-fee contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.405-1 for a more complete description
and discussion of application of these contracts. See
16.301-3 for limitations.

16.305 Cost-plus-award-fee contracts.

A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base
amount (which may be zero) fixed at inception of the con-
tract and (b) an award amount, based upon a judgmental
evaluation by the Government, sufficient to provide moti-
vation for excellence in contract performance. Cost-plus-
award-fee contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.405-2 for a more complete description
and discussion of application of these contracts. See
16.301-3 and 16.405-2(c) for limitations.

16.306 Cost-plus-fixed-fee contracts.

(a) Description. A cost-plus-fixed-fee contract is a cost-
reimbursement contract that provides for payment to the
contractor of a negotiated fee that is fixed at the inception
of the contract. The fixed fee does not vary with actual
cost, but may be adjusted as a result of changes in the work
to be performed under the contract. This contract type per-
mits contracting for efforts that might otherwise present too
great a risk to contractors, but it provides the contractor
only a minimum incentive to control costs.

(b) Application. (1) A cost-plus-fixed-fee contract is
suitable for use when the conditions of 16.301-2 are pre-
sent and, for example—

(i) The contract is for the performance of research
or preliminary exploration or study, and the level of
effort required is unknown; or

(i1) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.
(2) A cost-plus-fixed-fee contract normally should

not be used in development of major systems (see

Part 34) once preliminary exploration, studies, and

riskreduction have indicated a high degree of probabili-

ty that the development is achievable and the

Government has established reasonably firm perfor-

mance objectives and schedules.

(¢c) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless—

(1) All limitations in 16.301-3 are complied with;
and

(2) The contracting officer has signed a determina-
tion and findings establishing the basis for application

of the statutory price or fee limitation (see 15.903(d)).

(d) Completion and term forms. A cost-plus-fixed-fee
contract may take one of two basic forms—completion or
term.

(1) The completion form describes the scope of work
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by stating a definite goal or target and specifying an end
product. This form of contract normally requires the
contractor to complete and deliver the specified end
product (e.g., a final report of research accomplishing
the goal or target) within the estimated cost, if possible,
as a condition for payment of the entire fixed fee.
However, in the event the work cannot be completed
within the estimated cost, the Government may require
more effort without increase in fee, provided the
Government increases the estimated cost.

(2) The term form describes the scope of work in
general terms and obligates the contractor to devote a
specified level of effort for a stated time period. Under
this form, if the performance is considered satisfactory
by the Government, the fixed fee is payable at the expi-
ration of the agreed-upon period, upon contractor state-
ment that the level of effort specified in the contract has
been expended in performing the contract work.
Renewal for further periods of performance is a new
acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed
by the contractor, the completion form is preferred over
the term form whenever the work, or specific milestones
for the work, can be defined well enough to permit
development of estimates within which the contractor
can be expected to complete the work.

(4) The term form shall not be used unless the con-
tractor is obligated by the contract to provide a specific
level of effort within a definite time period.

16.307 Contract clauses.

(a)(1) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract (other than a
facilities contract) is contemplated. If the contract is with
an educational institution, modify the clause by deleting
from paragraph (a) the words “Subpart 31.2” and substitut-
ing for them “Subpart 31.3.” If the contract is with a State
or local government, modify the clause by deleting from
paragraph (a) the words “Subpart 31.2” and substituting for
them “Subpart 31.6.”" If the contract is with a nonprofit
organization other than an educational institution, a State or
local government, or a nonprofit organization exempted
under OMB Circular No. A-122, modify the clause by
deleting from paragraph (a) the words “Subpart 31.2” and
substituting for them “Subpart 31.7.”

(2) If the contract is a construction contract and con-
tains the clause at 52.232-27, Prompt Payment for
Construction Contracts, the contracting officer shall use
the clause at 52.216-7 with its Alternate I.

(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a facilities contract
or a construction contract) is contemplated.

(c) The contracting officer shall insert the clause at

52.216-9, Fixed-Fee—Construction, in solicitations and
contracts when a cost-plus-fixed-fee construction contract
is contemplated.

(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts
when a cost-plus-incentive-fee contract (other than a facili-
ties contract) is contemplated.

(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and
contracts when a cost-reimbursement contract is contem-
plated that provides no fee and is not a cost-sharing con-
tract or a facilities contract.

(2) If a cost-reimbursement research and develop-
ment contract with an educational institution or a non-
profit organization that provides no fee or other payment
above cost and is not a cost-sharing contract is contem-
plated, and if the contracting officer determines that
withholding of a portion of allowable costs is not
required, the contracting officer shall use the clause with
its Alternate 1.

(f)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract (other than a
facilities contract) is contemplated.

(2) If a cost-sharing research and development con-
tract with an educational institution or a nonprofit orga-
nization is contemplated, and if the contracting officer
determines that withholding of a portion of allowable
costs is not required, the contracting officer shall use the
clause with its Alternate I.

(g)(1) The contracting officer shall insert the clause at
52.216-13, Allowable Cost and Payment—Facilities, in
solicitations and contracts when a cost-reimbursement con-
solidated facilities contract or a cost-reimbursement facili-
ties acquisition contract (see 45.302-6) is contemplated.

(2) If a facilities acquisition contract is contemplated
and, in the judgment of the contracting officer, it may be
necessary to withhold payment of an amount to protect
the Government’s interest, the contracting officer shall
use the clause with its Alternate L.

(h) The contracting officer shall insert the clause at
52.216-14, Allowable Cost and Payment—Facilities Use,
in solicitations and contracts when a facilities use contract
is contemplated.

(i) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicita-
tions and contracts when a cost-reimbursement rescarch
and development contract with an educational institution
(see 42.705-3(b)) is contemplated and predetermined indi-
rect cost rates are to be used. If the contract is a facilities
contract, modify paragraph (c) by deleting the words
“Subpart 31.1” and substituting for them “section 31.106.”

SUBPART 16.4—INCENTIVE CONTRACTS
(FAC 90-46) 16-7
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16.401 General.

(a) Incentive contracts as described in this subpart are
appropriate when a firm-fixed-price contract is not appro-
priate and the required supplies or services can be acquired
at lower costs and, in certain instances, with improved
delivery or technical performance, by relating the amount
of profit or fee payable under the contract to the contrac-
tor’s performance. Incentive contracts are designed to
obtain specific acquisition objectives by—

(1) Establishing reasonable and attainable targets that
are clearly communicated to the contractor; and

(2) Including appropriate incentive arrangements
designed to (i) motivate contractor efforts that might not
otherwise be emphasized and (ii) discourage contractor
inefficiency and waste.

(b) When predetermined, formula-type incentives on
technical performance or delivery are included, increases in
profit or fee are provided only for achievement that sur-
passes the targets, and decreases are provided for to the
extent that such targets are not met. The incentive increases
or decreases are applied to performance targets rather than
minimum performance requirements.

(¢) The two basic categories of incentive contracts are
fixed-price incentive contracts (see 16.403 and 16.404) and
cost-reimbursement incentive contracts (see 16.405). Since
it is usually to the Government’s advantage for the contrac-
tor to assume substantial cost responsibility and an appro-
priate share of the cost risk, fixed-price incentive contracts
are preferred when contract costs and performance require-
ments are reasonably certain. Cost-reimbursement incen-
tive contracts are subject to the overall limitations in
16.301 that apply to all cost-reimbursement contracts.

(d) Award-fee contracts are a type of incentive contract.

16.402 Application of predetermined, formula-type
incentives.

16.402-1 Cost incentives.

(a) Most incentive contracts include only cost incen-
tives, which take the form of a profit or fee adjustment for-
mula and are intended to motivate the contractor to effec-
tively manage costs. No incentive contract may provide for
other incentives without also providing a cost incentive (or
constraint).

(b) Except for cost-plus-award-fee contracts (see
16.405-2), incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that
(within the constraints of a price ceiling or minimum and
maximum fee) provides that—

(1) Actual cost that meets the target will result in the
target profit or fee;

(2) Actual cost that exceeds the target will result in
downward adjustment of target profit or fee; and

(3) Actual cost that is below the target will result in
upward adjustment of target profit or fee.
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16.402-2 Technical performance incentives.

(a) Technical performance incentives may be considered
in connection with specific product characteristics (e.g., a
missile range, an aircraft speed, an engine thrust, or a vehi-
cle maneuverability) or other specific elements of the con-
tractor’s performance. These incentives should be designed
to tailor profit or fee to results achieved by the contractor,
compared with specified target goals.

(b) Technical performance incentives may be particular-
ly appropriate in major systems contracts, both in develop-
ment (when performance objectives are known and the fab-
rication of prototypes for test and evaluation is required)
and in production (if improved performance is attainable
and highly desirable to the Government).

(c) Technical performance incentives may involve a
variety of specific characteristics that contribute to the
overall performance of the end item. Accordingly, the
incentives on individual technical characteristics must be
balanced so that no one of them is exaggerated to the detri-
ment of the overall performance of the end item.

(d) Performance tests are generally essential in order to
determine the degree of attainment of performance targets.
Therefore, the contract must be as specific as possible in
establishing test criteria such as testing conditions, instru-
mentation precision, and data interpretation.

(e) Because performance incentives present complex
problems in contract administration, the contracting officer
should negotiate them in full coordination with
Government engineering and pricing specialists.

(f) It is essential that the Government and contractor
agree explicitly on the effect that contract changes (e.g.,
pursuant to the Changes clause) will have on performance
incentives.

(g) The contracting officer must exercise care, in estab-
lishing performance criteria, to recognize that the contrac-
tor should not be rewarded or penalized for attainments of
Government-furnished components.

16.402-3 Delivery incentives.

(a) Delivery incentives should be considered when
improvement from a required delivery schedule is a signifi-
cant Government objective. It is important to determine the
Government’s primary objectives in a given contract (e.g.,
earliest possible delivery or earliest quantity production).

(b) Incentive arrangements on delivery should specify
the application of the reward-penalty structure in the event
of Government-caused delays or other delays beyond the
control, and without the fault or negligence, of the contrac-
tor or subcontractor.

16.402-4 Structuring multiple-incentive contracts.

A properly structured multiple-incentive arrangement
should—

(a) Motivate the contractor to strive for outstanding
results in all incentive areas; and
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(b) Compel trade-off decisions among the incentive
areas, consistent with the Government’s overall objectives
for the acquisition. Because of the interdependency of the
Government’s cost, the technical performance, and the
delivery goals, a contract that emphasizes only one of the
goals may jeopardize control over the others. Because out-
standing results may not be attainable for each of the incen-
tive areas, all multiple-incentive contracts must include a
cost incentive (or constraint) that operates to preclude
rewarding a contractor for superior technical performance
or delivery results when the cost of those results outweighs
their value to the Government.

16.403 Fixed-price incentive contracts.

(a) Description. A fixed-price incentive contract is a
fixed-price contract that provides for adjusting profit and
establishing the final contract price by application of a for-
mula based on the relationship of total final negotiated cost
to total target cost. The final price is subject to a price ceil-
ing, negotiated at the outset. The two forms of fixed-price
incentive contracts, firm target and successive targets, are
further described in 16.403-1 and 16.403-2 below.

(b) Application. A fixed-price incentive contract is
appropriate when—

(1) A firm-fixed-price contract is not suitable;

(2) The nature of the supplies or services being
acquired and other circumstances of the acquisition are
such that the contractor’s assumption of a degree of cost
responsibility will provide a positive profit incentive for
effective cost control and performance; and

(3) If the contract also includes incentives on techni-
cal performance and/or delivery, the performance
requirements provide a reasonable opportunity for the
incentives to have a meaningful impact on the contrac-
tor’s management of the work.

(c) Billing prices. In fixed-price incentive contracts,
billing prices are established as an interim basis for pay-
ment. These billing prices may be adjusted, within the ceil-
ing limits, upon request of either party to the contract,
when it becomes apparent that final negotiated cost will be
substantially different from the target cost.

16.403-1 Fixed-price incentive (firm target) contracts.
(a) Description. A fixed-price incentive (firm target)
contract specifies a target cost, a target profit, a price ceil-
ing (but not a profit ceiling or floor), and a profit adjust-
ment formula. These elements are all negotiated at the out-
set. The price ceiling is the maximum that may be paid to
the contractor, except for any adjustment under other con-
tract clauses. When the contractor completes performance,
the parties negotiate the final cost, and the final price is
established by applying the formula. When the final cost is
less than the target cost, application of the formula results
in a final profit greater than the target profit; conversely,
when final cost is more than target cost, application of the

formula results in a final profit less than the target profit, or
even a net loss. If the final negotiated cost exceeds the
price ceiling, the contractor absorbs the difference as a loss.
Because the profit varies inversely with the cost, this con-
tract type provides a positive, calculable profit incentive
for the contractor to control costs.

(b) Application. A fixed-price incentive (firm target)
contract is appropriate when the parties can negotiate at the
outset a firm target cost, target profit, and profit adjustment
formula that will provide a fair and reasonable incentive
and a ceiling that provides for the contractor to assume an
appropriate share of the risk. When the contractor assumes
a considerable or major share of the cost responsibility
under the adjustment formula, the target profit should
reflect this responsibility.

(¢) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate
for providing data to support negotiation of final cost
and incentive price revision; and

(2) Adequate cost or pricing information for estab-
lishing reasonable firm targets is available at the time of
initial contract negotiation.

(d) Contract schedule. The contracting officer shall
specify in the contract schedule the target cost, target prof-
it, and target price for each item subject to incentive price
revision.

16.403-2 Fixed-price incentive (successive targets)
contracts.

(a) Description. (1) A fixed-price incentive (successive
targets) contract specifies the following elements, all of
which are negotiated at the outset:

(1) An initial target cost.

(ii) An initial target profit.

(iii) An initial profit adjustment formula to be
_used for establishing the firm target profit, including
a ceiling and floor for the firm target profit. (This for-
mula normally provides for a lesser degree of con-
tractor cost responsibility than would a formula for
establishing final profit and price.)

(iv) The production point at which the firm target
cost and firm target profit will be negotiated (usually
before delivery or shop completion of the first item).

(v) A ceiling price that is the maximum that may
be paid to the contractor, except for any adjustment
under other contract clauses providing for equitable
adjustment or other revision of the contract price
under stated circumstances.

(2) When the production point specified in the con-
tract is reached, the parties negotiate the firm target cost,
giving consideration to cost experience under the con-
tract and other pertinent factors. The firm target profit is
established by the formula. At this point, the parties
have two alternatives, as follows:

(FAC 90-46) 16-9
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(i) They may negotiate a firm fixed price, using
the firm target cost plus the firm target profit as a
guide.

(i) If negotiation of a firm fixed price is inappro-
priate, they may negotiate a formula for establishing
the final price using the firm target cost and firm tar-
get profit. The final cost is then negotiated at comple-
tion, and the final profit is established by formula, as
under the fixed-price incentive (firm target) contract
(see 16.403-1 above).

(b) Application. A fixed-price incentive (successive tar-
gets) contract is appropriate when—

(1) Available cost or pricing information is not suffi-
cient to permit the negotiation of a realistic firm target
cost and profit before award;

(2) Sufficient information is available to permit
negotiation of initial targets; and

(3) There is reasonable assurance that additional reli-
able information will be available at an early point in
the contract performance so as to permit negotiation of
either (i) a firm fixed price or (ii) firm targets and a for-
mula for establishing final profit and price that will pro-
vide a fair and reasonable incentive. This additional
information is not limited to experience under the con-
tract, itself, but may be drawn from other contracts for
the same or similar items.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate
for providing data for negotiating firm targets and a
realistic profit adjustment formula, as well as later nego-
tiation of final costs; and

(2) Cost or pricing information adequate for estab-
lishing a reasonable firm target cost is reasonably
expected to be available at an early point in contract
performance.

(d) Contract schedule. The contracting officer shall
specify in the contract schedule the initial target cost, initial
target profit, and initial target price for each item subject to
incentive price revision.

16.404 Fixed-price contracts with award fees.

(a) Award-fee provisions may be used in fixed-price
contracts when the Government wishes to motivate a con-
tractor and other incentives cannot be used because con-
tractor performance cannot be measured objectively. Such
contracts shall—

(1) Establish a fixed price (including normal profit)
for the effort. This price will be paid for satisfactory
contract performance. Award fee earned (if any) will be
paid in addition to that fixed price; and

(2) Provide for periodic evaluation of the contrac-
tor’s performance against an award-fee plan.

(b) A solicitation contemplating award of a fixed-price
contract with award fee shall not be issued unless the fol-
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lowing conditions exist:

(1) The administrative costs of conducting award-fee
evaluations are not expected to exceed the expected
benefits;

(2) Procedures have been established for conducting
the award-fee evaluation;

(3) The award-fee board has been established; and

(4) An individual above the level of the contracting
officer approved the fixed-price-award-fee incentive.

16.405 Cost-reimbursement incentive contracts.

See 16.301 for requirements applicable to all cost-reim-
bursement contracts, for use in conjunction with the fol-
lowing subsections.

16.405-1 Cost-plus-incentive-fee contracts.

(a) Description. The cost-plus-incentive-fee contract
is a cost-reimbursement contract that provides for the ini-
tially negotiated fee to be adjusted later by a formula
based on the relationship of total allowable costs to total
target costs. This contract type specifies a target cost, a
target fee, minimum and maximum fees, and a fee adjust-
ment formula. After contract performance, the fee
payable to the contractor is determined in accordance
with the formula. The formula provides, within limits, for
increases in fee above target fee when total allowable
costs are less than target costs, and decreases in fee below
target fee when total allowable costs exceed target costs.
This increase or decrease is intended to provide an incen-
tive for the contractor to manage the contract effectively.
When total allowable cost is greater than or less than the
range of costs within which the fee-adjustment formula
operates, the contractor is paid total allowable costs, plus
the minimum or maximum fee.

(b) Application. (1) A cost-plus-incentive-fee contract
is appropriate for development and test programs when (i)
a cost-reimbursement contract is necessary (see 16.301-2)
and (ii) a target cost and a fee adjustment formula can be
negotiated that are likely to motivate the contractor to man-
age effectively.

(2) The contract may include technical performance
incentives when it is highly probable that the required
development of a major system is feasible and the
Government has established its performance objectives,
at least in general terms. This approach may also apply
to other development programs, if the use of both cost
and technical performance incentives is desirable and
administratively practical.

(3) The fee adjustment formula should provide an
incentive that will be effective over the full range of rea-
sonably foreseeable variations from target cost. If a high
maximum fee is negotiated, the contract shall also pro-
vide for a low minimum fee that may be a zero fee or, in
rare cases, a negative fee.

(c) Limitations. No cost-plus-incentive-fee contract
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shall be awarded unless all limitations in 16.301-3 are com-
plied with,

16.405-2 Cost-plus-award-fee contracts.

(a) Description. A cost-plus-award-fee contract is a
cost-reimbursement contract that provides for a fee consist-
ing of (1) a base amount fixed at inception of the contract
and (2) an award amount that the contractor may earn in
whole or in part during performance and that is sufficient
to provide motivation for excellence in such areas as quali-
ty, timeliness, technical ingenuity, and cost-effective man-
agement. The amount of the award fee to be paid is deter-
mined by the Government’s judgmental evaluation of the

contractor’s performance in terms of the criteria stated in

the contract. This determination is made unilaterally by the
Government and is not subject to the Disputes clause.

(b) Application. (1) The cost-plus-award-fee contract is
suitable for use when—

(i) The work to be performed is such that it is nei-
ther feasible nor effective to devise predetermined
objective incentive targets applicable to cost, techni-
cal performance, or schedule;

(ii) The likelihood of meeting acquisition objec-
tives will be enhanced by using a contract that effec-
tively motivates the contractor toward exceptional
performance and provides the Government with the
flexibility to evaluate both actual performance and
the conditions under which it was achieved; and

(iii) Any additional administrative effort and cost
required to monitor and evaluate performance are
justified by the expected benefits.

(2) The number of evaluation criteria and the require-
ments they represent will differ widely among contracts.
The criteria and rating plan should motivate the contrac-
tor to improve performance in the areas rated, but not at
the expense of at least minimum acceptable perfor-
mance in all other areas.

(3) Cost-plus-award-fee contracts shall provide for
evaluation at stated intervals during performance, so
that the contractor will periodically be informed of the
quality of its performance and the areas in which
improvement is expected. Partial payment of fee shall
generally correspond to the evaluation periods. This
makes effective the incentive which the award fee can
create by inducing the contractor to improve poor per-
formance or to continue good performance.

(c) Limitations. No cost-plus-award-fee contract shall
be awarded unless—

(1) All of the limitations in 16.301-3 are complied
with;

(2) The maximum fee payable (i.e., the base fee plus
the highest potential award fee) complies with the limi-
tations in 16.301-3; and

(3) The contract amount, performance period, and
expected benefits are sufficient to warrant the additional

administrative effort and cost involved.

16.406 Contract clauses.

(a) The contracting officer shall insert the clause at
52.216-16, Incentive Price Revision—Firm Target, in solic-
itations and contracts when a fixed-price incentive (firm
target) contract is contemplated. If the contract calls for
supplies or services to be ordered under a provisioning
document or Government option and the prices are to be
subject to the incentive price revision under the clause, the
contracting officer shall use the clause with its Alternate L

(b) The contracting officer shall insert the clause at
52.216-17, Incentive Price Revision—Successive Targets,
in solicitations and contracts when a fixed-price incentive
(successive targets) contract is contemplated. If the con-
tract calls for supplies or services to be ordered under a
provisioning document or Government option and the
prices are to be subject to incentive price revision under the
clause, the contracting officer shall use the clause with its
Alternate 1.

(c) The clause at 52.216-7, Allowable Cost and
Payment, is prescribed in 16.307(a) for insertion in solicita-
tions and contracts when a cost-plus-incentive-fee contract
or a cost-plus-award-fee contract is contemplated.

(d) The clause at 52.216-10, Incentive Fee, is prescribed
in 16.307(d) for insertion in solicitations and contracts
when a cost-plus-incentive-fee contract is contemplated.

(¢) The contracting officer shall insert an appropriate
award-fee clause in solicitations and contracts when an
award-fee contract is contemplated, provided that the
clause—

(1) Is prescribed by or approved under agency acqui-
sition regulations;
(2) Is compatible with the clause at 52.216-7,

Allowable Cost and Payment; and i

(3) Expressly excludes from the operation of the

Disputes clause any disagreement by the contractor con-

cerning the amount of the award fee.

SUBPART 16.5—INDEFINITE-DELIVERY
CONTRACTS

16.500 Scope of subpart.

This subpart prescribes policies and procedures for mak-
ing awards of indefinite-delivery contracts and establishes
a preference scheme for making multiple awards of indefi-
nite-quantity contracts. This subpart does not limit the use
of other than competitive procedures authorized by Part 6.
Nothing in this subpart shall be construed to limit, impair,
or restrict the authority of the General Services
Administration (GSA) to enter into schedule, multiple
award, or task or delivery order contracts under any other
provision of law. Therefore, GSA regulations and the cov-
erage for the Federal Supply Schedule program in Subpart
8.4 and Part 38 take precedence over this subpart. This
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subpart may be used to acquire information technology
requirements that are not satisfied under the Federal Supply
Schedule program. The multiple award preference scheme
established by this subpart does not apply to architect-engi-
neer contracts subject to the procedures in Subpart 36.6.
However, agencies are not precluded from making multiple
awards for architect-engineer services using the procedures
in this subpart, provided the selection of contractors and
placement of orders are consistent with Subpart 36.6.

16.501-1 Definitions.

As used in this subpart—

“Advisory and assistance services” has the same mean-
ing as set forth in 37.201.

“Delivery order contract” means a contract for supplies
that does not procure or specify a firm quantity of supplies
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the delivery of supplies
during the period of the contract.

“Task order contract” means a contract for services that
does not procure or specify a firm quantity of services
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the performance of
tasks during the period of the contract.

16.501-2 General.

(a) There are three types of indefinite-delivery contracts:
definite-quantity contracts, requirements contracts, and
indefinite-quantity contracts. The appropriate type of
indefinite-delivery contract may be used to acquire sup-
plies and/or services when the exact times and/or exact
quantities of future deliveries are not known at the time of
contract award. Pursuant to 10 U.S.C. 2304d and section
303K of the Federal Property and Administrative Services
Act of 1949, requirements contracts and indefinite-quantity
contracts are also known as delivery order contracts or task
order contracts.

(b) The various types of indefinite-delivery contracts
offer the following advantages:

(1) All three types permit (i) Government stocks to
be maintained at minimum levels and (ii) direct ship-
ment to users.

(2) Indefinite-quantity contracts and requirements
contracts also permit (i) flexibility in both quantities and
delivery scheduling and (ii) ordering of supplies or ser-
vices after requirements materialize.

(3) Indefinite-quantity contracts limit the
Government’s obligation to the minimum quantity spec-
ified in the contract.

(4) Requirements contracts may permit faster deliver-
ies when production lead time is involved, because con-
tractors are usually willing to maintain limited stocks
when the Government will obtain all of its actual pur-
chase requirements from the contractor.

(¢) Indefinite-delivery contracts may provide for any
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appropriate cost or pricing arrangement under Part 16.
Cost or pricing arrangements that provide for an estimated
quantity of supplies or services (e.g., estimated number of
labor hours) must comply with the appropriate procedures
of this subpart.

16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract provides
for delivery of a definite quantity of specific supplies or
services for a fixed period, with deliveries or performance
to be scheduled at designated locations upon order.

(b) Application. A definite-quantity contract may be
used when it can be determined in advance that (1) a def-
inite quantity of supplies or services will be required dur-
ing the contract period and (2) the supplies or services
are regularly available or will be available after a short
lead time.

16.503 Requirements contracts.

(a) Description. A requirements contract provides for
filling all actual purchase requirements of designated
Government activities for supplies or services during a
specified contract period, with deliveries or performance to
be scheduled by placing orders with the contractor.

(1) For the information of offerors and contractors,
the contracting officer shall state a realistic estimated
total quantity in the solicitation and resulting contract.
This estimate is not a representation to an offeror or
contractor that the estimated quantity will be required or
ordered, or that conditions affecting requirements will
be stable or normal. The contracting officer may obtain
the estimate from records of previous requirements and
consumption, or by other means, and should base the
estimate on the most current information available.

(2) The contract shall state, if feasible, the maximum
limit of the contractor’s obligation to deliver and the
Government'’s obligation to order. The contract may also
specify maximum or minimum quantities that the
Government may order under each individual order and
the maximum that it may order during a specified period
of time.

(b) Application. A requirements contract may be appro-
priate for acquiring any supplies or services when the
Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services
that designated Government activities will need during a
definite period.

(c) Government property furnished for repair. When a
requirements contract is used to acquire work (e.g., repair,
modification, or overhaul) on existing items of
Government property, the contracting officer shall specify
in the Schedule that failure of the Government to furnish
such items in the amounts or quantities described in the
Schedule as “estimated” or “maximum” will not entitle the
contractor to any equitable adjustment in price under the
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16.503

Government Property clause of the contract.

(d) Limitations on use of requirements contracts for
advisory and assistance services. (1) Except as provided in
paragraph (d)(2) of this section, no solicitation for a
requirements contract for advisory and assistance services
in excess of three years and $10,000,000 (including all
options) may be issued unless the contracting officer or
other official designated by the head of the agency deter-

mines in writing that the services required are so unique or
highly specialized that it is not practicable to make multi-
ple awards using the procedures in 16.504.

(2) The limitation in paragraph (d)(1) of this section
is not applicable to an acquisition of supplies or services
that includes the acquisition of advisory and assistance
services, if the contracting officer or other official desig-
nated by the head of the agency determines that the

(The next page is 16-13.)
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23.1005

tify in accordance with paragraph (a) of this section when
the provision at 52.223-13, Certification of Toxic Chemical
Release Reporting, is included in the solicitation. If facili-
ties to be used by the offeror in the performance of the con-
tract are not subject to Form R filing and reporting require-
ments and the offeror fails to check the appropriate box(es)
in 52.223-13, Certification of Toxic Chemical Release
Reporting, such failure shall be considered a minor infor-
mality or irregularity.

(d) The contracting officer shall cooperate with EPA
representatives and provide such advice and assistance as
may be required to aid EPA in the performance of its
responsibilities under E.O. 12969.

(e) EPA, upon determining that a contractor is not filing
the necessary forms or is filing incomplete information,
may recommend to the head of the contracting activity that
the contract be terminated for convenience. The head of
the contracting activity shall consider the EPA recommen-
dation and determine if termination or some other action is
appropriate.

23.907 Solicitation provision and contract clause.

Except for acquisitions of commercial items as defined
in Part 2, the contracting officer shall—

(a) Insert the provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in all solicitations for
competitive contracts expected to exceed $100,000 (includ-
ing all options) and competitive 8(a) contracts, unless it has
been determined in accordance with 23.906(b) that to do so
is not practicable; and

(b) When the solicitation contains the provision at
52.223-13, Certification of Toxic Chemical Release
Reporting, insert the clause at 52.223-14, Toxic Chemical
Release Reporting, in the resulting contract, if the con-
tract is expected to exceed $100,000 (including all
options)

SUBPART 23.10—FEDERAL COMPLIANCE WITH
RIGHT-TO-KNOW LAWS AND POLLUTION
PREVENTION REQUIREMENTS

23.1001 Purpose.

This subpart implements requirements of Executive Order
(E.O.) 12856 of August 3, 1993, Federal Compiiance with
Right-To-Know Laws and Pollution Prevention Requirements.

23.1002 Applicability.

The requirements of this subpart apply to facilities owned
or operated by a Federal agency except those facilities locat-
ed outside the several states of the United States, the District
of Columbia, and the Commonwealth of Puerto Rico.

23.1003 Definition.
“Federal agency,” as used in this subpart, means an
executive agency (see 2.101).

23.1004 Requirements.

(a) E.O. 12856 requires Federal facilities to comply
with the provisions of the Emergency Planning and
Community Right-to-Know Act of 1986 (EPCRA)(42‘
U.S.C. 11001-11050) and the Pollution Prevention Act of
1990 (PPA)(42 U.S.C. 13101-13109).

(b) Pursuant to Section 1-104 of E.O. 12856, and any
agency implementing procedures, every new contract that
provides for performance on a Federal facility shall require
the contractor to provide information necessary for the
Federal agency to comply with the emergency planning and
toxic release reporting requirements of EPCRA and PPA,

23.1005 Contract clause.

The contracting officer shall insert the clause at 52.223-
5, Pollution Prevention and Right-to-Know Information, in
all solicitations and contracts that provide for performance,
in whole or in part, on a Federal facility.
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as domestic only when the agency concerned has made a
determination that it is not mined, produced, or manufac-
tured in the United States in sufficient and reasonably
available quantities of a satisfactory quality.

(b) Agencies making determinations under 25.102(a)(4)
or 25.202(a)(2) for unlisted articles, materials, or supplies
shall submit a copy of these determinations to the appropri-
ate FAR Council for possible addition of items to the list.

(c) Agencies shall provide detailed information to the
appropriate FAR Council if any item on the list becomes
reasonably available in sufficient commercial quantities of
a satisfactory quality.

(d)(1) The excepted articles, materials, and supplies are
as follows:

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bananas.

Bauxite.

Beef, corned, canned.

Beef extract.

Bephenium hydroxynapthoate.

Bismuth.

Books, trade, text, technical, or scientific; newspapers;,
pamphlets; magazines; periodicals; printed briefs
and films; not printed in the United States and for which
domestic editions are not available.

Brazil nuts, unroasted.

Cadmium, ores and flue dust.

Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor oil.

Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.

Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and
metal forms.

Cocoa beans.

Coconut and coconut meat, unsweetened, in shredded,
desiccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine alkaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Crane rail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.

Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coir,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Graphite, natural, crystalline, crucible grade.

Hand file sets (Swiss pattern).

Handsewing needles.

Hemp yarn.

Hog bristles for brushes.

Hyoscine, bulk.

Ipecac, root.

Iodine, crude.

Kaurigum.

Lac.

Leather, sheepskin, hair type.

Lavender oil.

Manganese.

Menthol, natural bulk.

Mica.

Microprocessor chips (brought onto a Government con-
struction site as separate units for incorporation into build-
ing systems during construction or repair and alteration of
real property).

Nickel, primary, in ingots, pigs, shots, cathodes, or simi-
lar forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Oiticica oil.

Olive oil.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude oil, unfinished oils, and finished prod-
ucts (see definitions of petroleum terms in subparagraph
(d)(2) of this section).

Pine needle oil.

Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign
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manufacture, and for which domestic parts are not avail-
able.

Spices and herbs, in bulk.

Sugars, raw.

Swords and scabbards.

Talc, block, steatite.

Tantalum.

Tapioca flour and cassava.

Tartar, crude; tartaric acid and cream of tartar in bulk.

Tea in bulk.

Thread, metallic (gold).

Thyme oil.

Tin in bars, blocks, and pigs.

Triprolidine hydrochloride.

Tungsten.

Vanilla beans.

Venom, cobra.

Wax, carnauba.

Wire glass

Woods; logs, veneer, and lumber of the following
species: Alaskan yellow cedar, angelique, balsa, ekki,
greenheart, lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(2) As used in subparagraph (d)(1) of this section,

petroleum terms are defined as follows:

(i) “Crude 0il” means crude petroleum, as it is
produced at the wellhead, and liquids (under atmo-
spheric conditions) that have been recovered from
mixtures of hydrocarbons that existed in a vaporous
phase in a reservoir and that are not natural gas prod-
ucts.

(i1) “Finished products” means any one or more of
the following petroleum oils, or a mixture or combi-
nation of these oils, to be used without further pro-
cessing except blending by mechanical means:

(A) “Asphalt”’—a solid or semi-solid cementi-
tious material that (/) gradually liquefies when
heated, (2) has bitumens as its predominating con-
stituents, and (3) is obtained in refining crude oil.

(B) “Fuel oil”—a liquid or liquefiable
petroleum product burned for lighting or for the
generation of heat or power and derived directly
or indirectly from crude oil, such as kerosene,
range oil, distillate fuel oils, gas oil, diesel fuel,
topped crude oil, or residues.

(C) “Gasoline”—a refined petroleum distillate
that, by its composition, is suitable for use as a
carburant in internal combustion engines.

(D) “Jet fuel”—a refined petroleum distillate
used to fuel jet propulsion engines.

(E) “Liquefied gases”—hydrocarbon gases
recovered from natural gas or produced from
petroleum refining and kept under pressure to
maintain a liquid state at ambient temperatures.

(F) “Lubricating oil’—a refined petroleum dis-
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tillate or specially treated petroleum residue used

to lessen friction between surfaces.

(G) “Naphtha”—a refined petroleum distillate
falling within a distillation range overlapping the
higher gasoline and the lower kerosenes.

(H) “Natural gas products”—liquids (under
atmospheric conditions), including natural gaso-
line, that—

(I) Are recovered by a process of absorp-
tion, adsorption, compression, refrigeration,
cycling, or a combination of these processes,
from mixtures of hydrocarbons that existed in a
vaporous phase in a reservoir, and

(2) When recovered and without processing
in a refinery, definitions of products contained
in (d)(2)(i1), (B), (C), (D), and (G) of this sec-
tion.

(I) “Residual fuel oil”—a topped crude oil or
viscous residuum that, as obtained in refining or
after blending with other fuel oil, meets or is the
equivalent of Military Specification Mil-F-859 for
Navy Special Fuel Oil and any more viscous fuel
oil, such as No. 5 or Bunker C.

(iii) “Unfinished oils” means one or more of the
petroleum oils listed in subdivision (ii) of this sec-
tion, or a mixture or combination of these oils, that
are to be further processed other than by blending by
mechanical means.

25.109 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.225-1, Buy American Certificate, in solicitations where
the clause at 52.225-3 is used.

(b) When quotations are obtained orally (see Part 13),
vendors shall be informed that only domestic end products,
other than end products excepted on a blanket or individual
basis (see 25.108 and Subpart 25.4), shall be acceptable,
unless the price for an offered domestic end product is
unreasonable (see 25.105).

(c) The contracting officer shall insert the provision at
52.225-2, Waiver of Buy American Act for Civil Aircraft
and Related Articles, in solicitations for the acquisition of
civil aircraft and related articles.

(d) Except as provided in paragraph (e) of this section,
the contracting officer shall insert the clause at 52.225-3,
Buy American Act—Supplies, in solicitations and con-
tracts for the acquisition of supplies, or for services involv-
ing the furnishing of supplies, for use within the United
States.

(e) Do not use the clause prescribed in paragraph (d) of
this section when—
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(1) The solicitation is restricted to domestic end
products under Subpart 6.3;

(2) The acquisition is made under a trade agreement
(see Subpart 25.4); or

(3) Another exception to the Buy American Act
applies (e.g., nonavailability or public interest).

SUBPART 25.2—BUY AMERICAN
ACT—CONSTRUCTION MATERIALS

25.200 Scope of subpart.

This subpart implements the Buy American Act (41
U.S.C. 10) and Executive Order 10582, December 17,
1954 (as amended). It applies to contracts for the construc-
tion, alteration, or repair of any public building or public
work in the United States.

25.201 Definitions.

“Components”, as used in this subpart, means those arti-
cles, materials, and supplies incorporated directly into con-
struction materials.

“Construction”, as used in this subpart, means construc-
tion, alteration, or repair of any public building or public
work in the United States.

“Construction material”, as used in this subpart, means an
article, material, or supply brought to the construction site for
incorporation into the building or work. Construction materi-
al also includes an item brought to the site pre-assembled
from articles, materials, and supplies. However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a single
and distinct construction material regardless of when or how
the individual parts or components of such systems are deliv-
ered to the construction site.

“Domestic construction material”, as used in this sub-
part, means (a) an unmanufactured construction material
mined or produced in the United States, or (b) a construc-
tion material manufactured in the United States, if the cost
of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its com-
ponents. (In determining whether a construction material is
domestic, only the construction material and its
components shall be considered.) The cost of each compo-
nent includes transportation costs to the place of incorpora-
tion into the construction material and any applicable duty
(whether or not a duty-free entry certificate is issued).
Components of foreign origin of the same class or kind for
which determinations have been made in accordance with
25.202(a)(2) are treated as domestic.

“Foreign construction material”, as used in this subpart,
means a construction material other than a domestic con-
struction material.

“United States” (see 25.101).

25.202 Policy.

(a) The Buy American Act requires that only domestic
construction materials be used in construction in the United
States, except when—

(1) The cost would be unreasonable, i.e., the cost of
domestic construction material exceeds the cost of for-
eign construction material by more than 6 percent,
unless the agency head determines a higher percentage
to be appropriate (see Executive Order 10582);

(2) The head of the contracting activity or designee
determines the construction material is not mined, pro-
duced, or manufactured in the United States in sufficient
and reasonably available commercial quantities of a sat-
isfactory quality (see 25.108);

(3) The agency head determines that application of
the restrictions of the Buy American Act to a particular
construction material would be impracticable; or

(4) The agency head determines that application of
the restrictions of the Buy American Act to a particular
construction material would be inconsistent with the
public interest. Under this authority, agencies may have
agrecments with foreign governments that provide blan-
ket exceptions to the Buy American Act (e.g., Trade
Agreements Act and North American Free Trade
Agreement (NAFTA)).

(b) Unless the contracting officer determines that insuf-
ficient time is available, offerors should request determina-
tions regarding the inapplicability of the Buy American Act
in time to allow determination before submission of offers.

(¢) When it is determined for any of the reasons stated
in this section that certain foreign construction materials
may be used, the excepted materials shall be listed in the
contract. Findings justifying the exception shall be avail-
able for public inspection.

(d) For construction contracts with an acquisition value
of $6,500,000 or more, but less than $7,311,000, see
25.402(a)(3). If the acquisition value is $7,311,000 or
more, see 25.402(a)(1).

25.203 Determinations requested before submission of
offers.

(a) Any request for a determination regarding the inap-
plicability of the Buy American Act made before receipt of
offers shall be evaluated based on the information request-
ed in the applicable clause at 52.225-5, Buy American
Act—Construction Materials, paragraphs (c) and (d), or
52.225-15, Buy American Act—Construction Materials
under Trade Agreements Act and North American Free
Trade Agreement, paragraphs (c) and (d), and may be sup-
plemented by other information readily available to the
contracting officer.

(b) If the Government determines before receipt of
offers that an exception to the Buy American Act applies
(other than a general exception based on the Trade
Agreements Act or NAFTA), the excepted material shall be
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identified by the Government in the clause at 52.225-
5(b)(2) or 52.225-15(b)(3).

25.204 Evaluating offers of foreign construction
material.

(a) Offerors proposing to use foreign construction mate-
rial other than that listed by the Government in the applica-
ble clause at 52.225-5(b)(2) or 52.225-15(b)(3) or excepted
under the Trade Agreements Act or NAFTA (52.225-
15(b)(2)) must provide the information required by para-
graphs (c) and (d) of the respective clauses.

(b) Unless agency regulations specify a higher percent-
age, the Government will add to the offered price 6 percent
of the cost of any foreign construction material proposed
for exception from the requirements of the Buy American
Act based on the unreasonable cost of domestic construc-
tion materials. If the evaluation of offers results in a tie
between an offer including foreign construction material
excepted on the basis of unreasonable cost, as evaluated,
and an offer including solely domestic construction materi-
al or other foreign construction material that is excepted by
the Government in the solicitation under the clause at
52.225-5(b)(2) or 52.225-15(b)(2) or (3) or subsequently
excepted on a basis other than unreasonable cost, award
shall be made to the offeror that submitted the latter offer.

(c) Offerors also may submit alternate offers based on
use of equivalent domestic construction material to avoid
possible rejection of the entire offer, if the Government
determines that an exception permitting use of a particular
foreign construction material does not apply.

(d) If, upon evaluation of an offer, the Government
determines that an exception to the Buy American Act
applies, and the Government accepts that offer, the except-
ed material shall be listed in the contract at 52.225-5(b)(2)
or 52.225-15(b)(3). :

25.205 Postaward determinations.

(a) If a contractor requests a determination regarding
the inapplicability of the Buy American Act after contract
award, the contractor shall explain why the determination
could not have been requested before contract award or
why the need for such determination otherwise was not
reasonably foreseeable. If the contractor does not submit a
satisfactory explanation, the Government need not make a
determination regarding the inapplicability of the Buy
American Act.

(b) Evaluation of any request for a determination
regarding the inapplicability of the Buy American Act
made after contract award shall be based on information
similar to that required before award by the applicable
clause at 52.225-5(c¢) and (d) or 52.225-15(c) and (d)
and/or other information readily available to the contract-
ing officer.

(¢) If a determination is made after contract award that
an exception to the Buy American Act applies, the contract
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shall be modified to allow use of foreign construction
material, and adequate consideration shall be negotiated.
However, when the basis for the exception is the unreason-
able price of a domestic construction material, adequate
consideration shall not be less than the differential estab-
lished in 25.202(a)(1) or agency procedures.

25.206 Noncompliance.

(a) The contracting officer is responsible for conducting
Buy American Act investigations when available informa-
tion indicates such action is warranted.

(b) Unless fraud is suspected, the contracting officer
shall notify the contractor of the apparent unauthorized use
of foreign construction material and request a reply, to
include proposed corrective action.

(c) If an investigation reveals that a contractor or sub-
contractor has used foreign construction material without
authorization, the contracting officer shall take appropriate
action, including one or more of the following:

(1) Process a determination with regard to inapplica-
bility of the Buy American Act in accordance with
25.205.

(2) Consider requiring the removal and replacement
of the unauthorized foreign construction material.

(3) If removal and replacement of foreign construc-
tion material incorporated in a building or work would
be impracticable, cause undue delay, or otherwise be
detrimental to the interests of the Government, the con-
tracting officer may determine in writing that the foreign
construction material need not be removed and replaced.
Such a determination to retain foreign construction
material does not constitute a determination that an
exception to the Buy American Act applies, and this
should be so stated in the determination. Further, such a
determination to retain foreign construction material
does not affect the Government’s right to suspend and/or
debar a contractor, subcontractor, or supplier for viola-
tion of the Buy American Act, or to exercise other con-
tractual rights and remedies, such as reducing the con-
tract price or terminating the contract for default.

(4) If the noncompliance is sufficiently serious, con-
sider exercising appropriate contractual remedies, such
as terminating the contract for default. Also consider
preparing and forwarding a report for suspension and/or
debarment, including findings and supporting evidence
in accordance with Subpart 9.4, Debarment, Suspension,
and Ineligibility. If the noncompliance appears to be
fraudulent, consider referring the matter to other appro-
priate agency officials, such as the officer responsible
for criminal investigation and prosecution.

25.207 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the clause at
52.225-5, Buy American Act—Construction Materials, in
solicitations and contracts for construction inside the
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United States, except when the clause at 52.225-15, Buy
American Act—Construction Materials under Trade
Agreements Act and North American Free Trade
Agreement, is prescribed.

(b)(1) The contracting officer shall insert the provision
at 52.225-12, Notice of Buy American Act
Requirement—Construction Materials, in solicitations for
construction that contain the clause at 52.225-5, Buy
American Act—Construction Materials.

(2) If the contracting officer determines that insuffi-
cient time is available to process a determination regard-
ing the inapplicability of the Buy American Act prior to
receipt of offers, the contracting officer shall use the
provision with its Alternate I
(c)(1) The contracting officer shall insert the provision

at 52.225-13, Notice of Buy American Act
Requirement—Construction Materials under Trade
Agreements Act and North American Free Trade
Agreement, in solicitations for construction that contain the
clause at 52.225-15, Buy American Act—Construction
Materials under Trade Agreements Act and North
American Free Trade Agreement.

(2) If the contracting officer determines that insuffi-
cient time is available to process a determination regard-
ing the inapplicability of the Buy American Act prior to
receipt of offers, the contracting officer shall use the
provision with its Alternate I.

(d)(1) The contracting officer shall insert the clause at
52.225-15, Buy American Act—Construction Materials
under Trade Agreements Act and North American Free
Trade Agreement, in solicitations and contracts for con-
struction inside the United States with an estimated acqui-
sition value of $7,311,000 or more.

(2) For solicitations and contracts for construction
inside the United States with an estimated acquisition
value of $6,500,000 or more, but less than $7,311,000,
the contracting officer shall use the clause with its
Alternate 1.

SUBPART 25.3—BALANCE OF
PAYMENTS PROGRAM

25.300 Scope of subpart.

This subpart provides policies and procedures applica-
ble to contracting for supplies, services, or construction for
use outside the United States and provides for the use of
excess or near-excess foreign currency. The Balance of
Payments Program restrictions have been waived with
respect to the acquisition, in accordance with Subpart 25.4,
of certain products under the Trade Agreements Act of
1979 and the North American Free Trade Agreement
(NAFTA) Implementation Act.

25.301 Definitions.
“Components” (see 25.101).

“Domestic end product” (see 25.101).

“Domestic offer” (see 25.101).

“Domestic services”, as used in this subpart, means
services performed in the United States. If services pro-
vided under a single contract are performed both inside
and outside the United States, they shall be considered
domestic if 25 percent or less of their total cost is
attributable to services (including incidental supplies used
in connection with these services) performed outside the
United States.

“End product” (see 25.101).

“Foreign end product” (see 25.101).

“Foreign offer” (see 25.101).

“Foreign services”, as used in this subpart, means ser-
vices other than domestic services.

“United States” (see 25.101).

25.302 Policy.

(a) The Balance of Payments Program is an interim
measure imposed to alleviate the impact of Government
expenditures on the Nation’s balance of international pay-
ments. The Balance of Payments Program differs from the
Buy American Act in that the Buy American Act applies
only to acquisitions for use inside the United States, while
the Balance of Payments Program applies to acquisitions
for use outside the United States.

(b) Foreign end products or services may be acquired
for use outside the United States if any of the following
conditions are met:

(1) The estimated cost of the product or service is at or
below the simplified acquisition threshold.

(2) Perishable subsistence items are required and the
agency head, or a designee, determines that delivery
from the United States would significantly impair their
quality at the point of consumption.

(3) The agency head, or a designee, determines that a
requirement can only be filled by a foreign end product
or service, and that it is not feasible to forgo filling it or
to provide a domestic substitute (see 25.108).

(4) The acquisition is for ice, books, utilities, com-
munications, and other materials or services that, by
their nature or as a practical matter, can only be acquired
or performed in the country concerned and a U.S.
Government capability does not exist.

(5) Subsistence items are required specifically for
resale in overseas commissary stores.

(6) The acquisition of foreign end products or ser-
vices is required by a treaty or executive agreement
between governments.

(7) Petroleum supplies and their by-products as listed
and defined in 25.108 are required.

(8) The end products or services are paid for with
excess or near-excess foreign currencies (see 25.304).

(9) The end products or services are mined, pro-
duced, or manufactured in Panama and are required by
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and of the use of United States Forces in Panama.

(c) Contracts shall require use of domestic construction
materials (see 25.201) for construction, repair, or mainte-
nance of real property outside the United States, except
when the cost of these materials (including transportation
and handling costs) exceeds the cost of foreign construc-
tion materials by more than 50 percent. A differential
greater than 50 percent may be used when specifically
authorized by the agency head or a designee.

25.303 Procedures.

(a) Solicitation of offers. The procedures in this section
apply to contracts for supplies and services when the
exceptions in 25.302(b) do not apply. Solicitations shall

state that information regarding articles, materials, sup-
plies, and services excepted from these procedures is avail-
able to prospective contractors upon request. When quota-
tions are obtained orally (see Part 13), vendors shall be
informed that only domestic end products or services will
be acceptable, except for those items that have been
excepted or when the price for the foreign end products or
services meets the evaluation criteria in paragraph (b) of
this section.

(b) Evaluation. For purposes of evaluation, each for-
eign offer shall be adjusted by increasing it by 50 percent.
If this procedure results in a tie between a foreign offer as
evaluated and a domestic offer, the domestic offer shall
be considered the successful offer. When this procedure

(The next page is 25-7.)
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SUBPART 26.1—INDIAN INCENTIVE PROGRAM

26.100 Scope of subpart.

This subpart implements 25 U.S.C. 1544, which pro-
vides an incentive to prime contractors that use Indian
organizations and Indian-owned economic enterprises as
subcontractors.

26.101 Definitions.

As used in this subpart—

“Indian” means any person who is a member of any
Indian tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for ser-
vices from the Bureau of Indian Affairs (BIA) in accor-
dance with 25 U.S.C. 1452(c) and any “Native” as defined
in the Alaska Native Claims Settlement Act (43 U.S.C.
1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25
U.S.C., chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership shall constitute not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band,
7412pueblo, or community, including native villages and
native groups (including corporations organized by Kenai,
Juneau, Sitka, and Kodiak) as defined in the Alaska Native
Claims Settlement Act, which is recognized by the Federal
Government as eligible for services from BIA in accor-
dance with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest
would be affected by the award of a subcontract or by the
failure to award a subcontract.

26.102 Policy.

Indian organizations and Indian-owned economic enter-
prises shall have the maximum practicable opportunity to
participate in performing contracts awarded by Federal

agencies. In fulfilling this requirement, the Indian
Incentive Program allows an incentive payment equal to 5
percent of the amount paid to a subcontractor in perform-
ing the contract, if the contract so authorizes and the sub-
contractor is an Indian organization or Indian-owned eco-
nomic enterprise.

26.103 Procedures.

(a) Contracting officers and prime contractors, acting in
good faith, may rely on the self-certification of an Indian
organization or Indian-owned economic enterprise as to its
eligibility, unless an interested party challenges its status or
the contracting officer has independent reason to question
that status.

(b) In the event of a challenge to the self-certification of
a subcontractor, the contracting officer shall refer the mat-
ter to the U.S. Department of the Interior, Bureau of Indian
Affairs (BIA), Attn: Chief, Division of Contracting and
Grants Administration, 1849 C Street, NW, MS-334A-SIB,
Washington, DC 20245. The BIA will determine the eligi-
bility and notify the contracting officer.

(¢) The BIA will acknowledge receipt of the request
from the contracting officer within 5 working days. Within
45 additional working days, BIA will advise the contract-
ing officer, in writing, of its determination.

(d) The contracting officer will notify the prime contrac-
tor upon receipt of a challenge.

(1) To be considered timely, a challenge shall—

(1) Be in writing;

(i1) Identify the basis for the challenge;

(iii) Provide detailed evidence supporting the
claim; and

(iv) Be filed with and received by the contracting
officer prior to award of the subcontract in question.

(2) If the notification of a challenge is received by
the prime contractor prior to award, it shall withhold
award of the subcontract pending the determination by
BIA, unless the prime contractor determines, and the
contracting officer agrees, that award must be made in
order to permit timely performance of the prime con-
tract.

(3) Challenges received after award of the subcon-
tract shall be referred to BIA, but the BIA determination
shall have prospective application only.

() If the BIA determination is not received within the
prescribed time period, the contracting officer and the
prime contractor may rely on the self-certification of the
subcontractor,
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(f) Subject to the terms and conditions of the contract
and the availability of funds, contracting officers shall
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. Contracting officers shall seek
funding in accordance with agency procedures.

26.104 Contract clause.

(a) Contracting officers in the Department of Defense
shall insert the clause at 52.226-1, Utilization of Indian
Organizations and Indian-Owned Economic Enterprises, in
solicitations and contracts that contain the clause at 52.219-
9, Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan.

(b) Contracting officers in civilian agencies may insert
the clause at 52.226-1, Utilization of Indian Organizations
and Indian-Owned Economic Enterprises, in solicitations
and contracts if—

(1) In the opinion of the contracting officer, subcon-
tracting possibilities exist for Indian organizations or
Indian-owned economic enterprises; and

(2) Funds are available for any increased costs as
described in paragraph (c)(2) of the clause at 52.226-1.

SUBPART 26.2—DISASTER OR EMERGENCY
ASSISTANCE ACTIVITIES

26.200 Scope of subpart.

This subpart implements 42 U.S.C. 5150, which pro-
vides a preference for local organizations, firms, and indi-
viduals when contracting for major disaster or emergency
assistance activities (see 6.302-5).

26.201 Policy.

(a) When contracting under this subpart for major disas-
ter or emergency assistance activities, such as debris clear-
ance, distribution of supplies, or reconstruction, preference
shall be given, to the extent feasible and practicable, to
those organizations, firms, or individuals residing or doing
business primarily in the area affected by such major disas-
ter or emergency.

(b) The authority to provide preference under this sub-
part applies only to those acquisitions, including those
which do not exceed the simplified acquisition threshold,
conducted during the term of a major disaster or emergency
declaration made by the President of the United States
under the authority of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C. 5121, et seq.).
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SUBPART 26.3—HISTORICALLY BLACK
COLLEGES AND UNIVERSITIES AND MINORITY
INSTITUTIONS

26.300 Scope of subpart.

(a) This subpart implements Executive Order 12928 of
September 16, 1994, which promotes participation of
Historically Black Colleges and Universities (HBCUs) and
Minority Institutions (MIs) in Federal procurement.

(b) This subpart does not pertain to contracts performed
entirely outside the United States, its possessions, Puerto
Rico, and the Trust Territory of the Pacific Islands.

26.301 Definitions.

As used in this subpart—

“Historically Black College or University” means an
institution determined by the Secretary of Education to
meet the requirements of 34 CFR 608.2. For DoD, NASA,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a col-
lege or university before November 14, 1986.

“Minority Institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this subpart, includes a Hispanic-
serving institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059¢(b)(1)).

26.302 General policy.
It is the policy of the Government to promote participa-
tion of HBCUs and MIs in Federal procurement.

26.303 Data collection and reporting requirements.

Executive Order 12928 requires periodic reporting to
the President on the progress of departments and agencies
in complying with the laws and requirements mentioned in
the Executive order.

26.304 Solicitation provision.

The contracting officer shall insert the provision at
52.226-2, Historically Black College or University and
Minority Institution Representation, in solicitations exceed-
ing the micro-purchase threshold, for research, studies,
supplies, or services of the type normally acquired from
higher educational institutions.
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most specifically deals with, or best captures the essential
nature of, the cost at issue.

31.205 Selected costs.

31.205-1 Public relations and advertising costs.

(a) “Public relations” means all functions and activities
dedicated to—

(1) Maintaining, protecting, and enhancing the image
of a concern or its products; or

(2) Maintaining or promoting reciprocal understand-
ing and favorable relations with the public at large, or
any segment of the public. The term public relations
includes activities associated with areas such as adver-
tising, customer relations, etc.

(b) “Advertising” means the use of media to promote
the sale of products or services and to accomplish the activ-
ities referred to in paragraph (d) of this subsection, regard-
less of the medium employed, when the advertiser has con-
trol over the form and content of what will appear, the
media in which it will appear, and when it will appear.
Advertising media include but are not limited to conven-
tions, exhibits, free goods, samples, magazines, newspa-
pers, trade papers, direct mail, dealer cards, window dis-
plays, outdoor advertising, radio, and television.

(c) Public relations and advertising costs include the
costs of media time and space, purchased services per-
formed by outside organizations, as well as the applicable
portion of salaries, travel, and fringe benefits of employees
engaged in the functions and activities identified in para-
graphs (a) and (b) of this subsection.

(d) The only allowable advertising costs are those that
are—

(1) Specifically required by contract, or that arise
from requirements of Government contracts and that are
exclusively for—

(i) Recruiting personnel required for performing con-
tractual obligations, when considered in conjunction

with all other recruitment costs (but see 31 .205-34);

(ii) Acquiring scarce items for contract perfor-
mance; or

(iii) Disposing of scrap or surplus materials
acquired for contract performance.

(2) Costs of activities to promote sales of products
normally sold to the U.S. Government, including trade
shows, which contain a significant effort to promote
exports from the United States. Such costs are allow-
able, notwithstanding subparagraphs (f)(1), (£)(3),
(H)(4)(i1), and (f)(5) of this subsection. However, such
costs do not include the costs of memorabilia (e.g.,
models, gifts, and souvenirs), alcoholic beverages,
entertainment, and physical facilities which are primari-
ly used for entertainment rather than product promotion.
(e) Allowable public relations costs include the following:

(1) Costs specifically required by contract.

(2) Costs of—

(1) Responding to inquiries on company policies
and activities;

(if) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media
and Government public relations officers, to the
extent that such activities are limited to communica-
tion and liaison necessary to keep the public informed
on matters of public concern such as notice of con-
tract awards, plant closings or openings, employee
layoffs or rehires, financial information, etc.

(3) Costs of participation in community service activ-
ities (e.g., blood bank drives, charity drives, savings
bond drives, disaster assistance, etc.).

(4) Costs of plant tours and open houses (but see sub-
paragraph (f)(5) of this subsection).

(5) Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically
provided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other
than those specified in paragraphs (d) and (e) of this
subsection, whose primary purpose is to promote the
sale of products or services by stimulating interest in a
product or product line (except for those costs made
allowable under 31.205-38(c)), or by disseminating
messages calling favorable attention to the contractor
for purposes of enhancing the company image to sell the
company'’s products or services.

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S.
Government.

(3) Costs of sponsoring meetings, conventions, sym-
posia, seminars, and other special events when the prin-
cipal purpose of the event is other than dissemination of
technical information or stimulation of production.

(4) Costs of ceremonies such as (i) corporate celebra-
tions and (ii) new product announcements.

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
media that are designed to call favorable attention to the
contractor and its activities.

(6) Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or
the public.

(7) Costs of memberships in civic and community
organizations.

31.205-2 [Reserved]

31.205-3 Bad debts.
Bad debts, including actual or estimated losses arising
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from uncollectible accounts receivable due from customers
and other claims, and any directly associated costs such as
collection costs, and legal costs are unallowable.

31.205-4 Bonding costs.

(a) Bonding costs arise when the Government requires
assurance against financial loss to itself or others by reason
of the act or default of the contractor. They arise also in
instances where the contractor requires similar assurance.
Included are such bonds as bid, performance, payment,
advance payment, infringement, and fidelity bonds.

(b) Costs of bonding required pursuant to the terms of
the contract are allowable.

(c) Costs of bonding required by the contractor in the
general conduct of its business are allowable to the extent
that such bonding is in accordance with sound business
practice and the rates and premiums are reasonable under
the circumstances.

31.205-5 Civil defense costs.

(a) Civil defense costs are those incurred in planning
for, and protecting life and property against, the possible
effects of enemy attack. Costs of civil defense measures
(including costs in excess of normal plant protection costs,
first-aid training and supplies, fire fighting training and
equipment, posting of additional exit notices and direc-
tions, and other approved civil defense measures) undertak-
en on the contractor’s premises pursuant to suggestions or
requirements of civil defense authorities are allowable
when allocated to all work of the contractor.

(b) Costs of capital assets acquired for civil defense pur-
poses are allowable through depreciation (see 31.205-11).

(c) Contributions to local civil defense funds and pro-
jects are unallowable.

31.205-6 Compensation for personal services.

(a) General. Compensation for personal services
includes all remuneration paid currently or accrued, in
whatever form and whether paid immediately or deferred,
for services rendered by employees to the contractor during
the period of contract performance (except as otherwise
provided for in other paragraphs of this subsection). It
includes, but is not limited to, salaries; wages; directors’
and executive committee members’ fees; bonuses (includ-
ing stock bonuses); incentive awards; employee stock
options, and stock appreciation rights; employee stock
ownership plans; employee insurance; fringe benefits; con-
tributions to pension, other postretirement benefits, annu-
ity, and employee incentive compensation plans; and
allowances for off-site pay, incentive pay, location
allowances, hardship pay, severance pay, and cost of living
differential. Compensation for personal services is allow-
able subject to the following general criteria and additional
requirements contained in other parts of this cost principle:

(1) Compensation for personal services must be for

31-12 (FAC 90-46)

work performed by the employee in the current year and

must not represent a retroactive adjustment of prior

years® salaries or wages (but see 31.205-6(g), (h), (j),

(k), (m), and (o) of this subsection).

(2) The compensation in total must be reasonable for
the work performed; however, specific restrictions on
individual compensation elements must be observed
where they are prescribed.

(3) The compensation must be based upon and con-
form to the terms and conditions of the contractor’s
established compensation plan or practice followed so
consistently as to imply, in effect, an agreement to make
the payment.

(4) No presumption of allowability will exist where
the contractor introduces major revisions of existing
compensation plans or new plans and the contractor—

(i) Has not notified the cognizant ACO of the
changes either before their implementation or within

a reasonable period after their implementation, and

(ii) Has not provided the Government, either
before implementation or within a reasonable period
after it, an opportunity to review the allowability of
the changes.

(5) Costs that are unallowable under other paragraphs
of this Subpart 31.2 shall not be allowable under this
subsection 31.205-6 solely on the basis that they consti-
tute compensation for personal services.

(b) Reasonableness. The compensation for personal
services paid or accrued to each employee must be reason-
able for the work performed. Compensation will be con-
sidered reasonable if each of the allowable elements mak-
ing up the employee’s compensation package is reasonable.
This paragraph addresses the reasonableness of compensa-
tion, except when the compensation is set by provisions of
a labor-management agreement under terms of the Federal
Labor Relations Act or similar state statutes. The tests for
reasonableness of labor-management agreements are set
forth in paragraph (c) of this subsection. In addition to the
provisions of 31.201-3, in testing the reasonableness of
individual elements for particular employees or job classes
of employees, consideration should be given to factors
determined to be relevant by the contracting officer.

(1) Among others, factors which may be relevant
include general conformity with the compensation prac-
tices of other firms of the same size, the compensation
practices of other firms in the same industry, the com-
pensation practices of firms in the same geographic area,
the compensation practices of firms engaged in predomi-
nantly non-Government work, and the cost of compara-
ble services obtainable from outside sources. The appro-
priate factors for evaluating the reasonableness of com-
pensation depend on the degree to which those factors
are representative of the labor market for the job being
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(F) Contractors may appeal decisions of the
contracting officer to reduce payment. The appeal
shall be filed with the contracting officer within
30 days of receipt of the contracting officer's
determination. (See also Subpart 42.10.)

(i) Companies not required to negotiate advance
agreements. Costs for IR&D and B&P are allowable
as indirect expenses on contracts to the extent that
those costs are allocable and reasonable.

(2) This subparagraph (c)(2) implements section 802
of the National Defense Authorization Act for Fiscal
Years 1992 and 1993 (Pub. L. 102-190) and is effective
for IR&D and B&P costs incurred by a contractor dur-
ing fiscal years of that contractor that begin on or after
October 1, 1992. Except as provided in paragraph (d) of
this subsection, or as provided in agency regulations,
costs for IR&D and B&P are allowable as indirect
expenses on contracts to the extent that those costs are
allocable and reasonable. The following limitations
apply to major contractors—

(i) For the first three contractor fiscal years begin-
ning on or after October 1, 1992, the total maximum
allowable amount of IR&D/B&P costs shall not
exceed the sum of:

(A) The total amount of allowable IR&D/B&P
costs in the preceding fiscal year (i.e., the lower of the
previous year's ceiling or actual costs incurred); plus

(B) Five percent of the amount in ©(2)({)A)
of this subsection; plus

(C) If the total amount of IR&D/B&P costs for a
fiscal year is greater than the total amount of
IR&D/B&P costs for the preceding fiscal year, the
amount that is determined by multiplying the amount
in (c)(2)()(A) of this subsection by the lesser of—

(I) The percentage by which the total
amount of IR&D/B&P costs for a fiscal year
exceeds the total amount of such costs for the
preceding fiscal year; or

(2) The percentage rate of inflation from
the end of the preceding fiscal year to the end
of the fiscal year for which the amount of the
limitation is being computed. The rate of infla-
tion shall be the price escalation index for the

Research, Development, Test & Evaluation

(RDT&E) account, Total Obligation Authority

(TOA) which is published annually (normalty

in January) by the Department of Defense

Comptrolier and used in preparation of the

annual submission of the Defense budget. This

rate will be published in the Federal Register
on an annual basis.

(i) Major contractors shall submit, in accor-
dance with agency guidance, financial and
technical information to support their IR&D/B&P
costs,

(iii) A waiver may be granted, in accordance with
agency procedures, to increase the amount prescribed
in (c)(2)(i) of this subsection for the following spe-
cial circumstances:

(A) To ensure that the contractor's allowable
IR&D/B&P costs are at least the same amount
that would have been allowed under this subpart
which was in effect on December 4,1991; or

(B) When it is in the best interest of the
Government. '

(d) Deferred IR&D and B&P costs. (1) IR&D costs that
were incurred in previous accounting periods are unallow-
able, except when a contractor has developed a specific
product at its own risk in anticipation of recovering the
development costs in the sale price of the product provided
that—

(i) The total amount of IR&D costs applicable to
the product can be identified;

(i) The proration of such costs to sales of the
product is reasonable;

(iii) The contractor had no Government business
during the time that the costs were incurred or did not
allocate IR&D costs to Government contracts except
to prorate the cost of developing a specific product to
the sales of that product; and

(iv) No costs of current IR&D programs are allocated
to Government work except to prorate the costs of devel-
oping a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic
price adjustment) will include a specific provision set-
ting forth the amount of deferred IR&D costs that are
allocable to the contract. The negotiation memorandum
will state the circumstances pertaining to the case and
the reason for accepting the deferred costs.

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more
non-Federal entities pursuant to a cooperative arrangement
(for example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and devel-
opment agreements, or similar arrangements, entered into
under—

(i) Section 12 of the Stevenson-Wydler
Technology Transfer Act of 1980 (15 U.S.C.
3710(a));

(ii) Sections 203(c)(5) and (6) of the National
Aeronautics and Space Act of 1958, as amended (42
U.S.C. 2473(c)(5) and (6));

(iii) 10 U.S.C. 2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be con-
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sidered as allowable IR&D costs if the work performed
would have been allowed as contractor IR&D had there
been no cooperative arrangement.

31.205-19 Insurance and indemnification.

(a) Insurance by purchase or by self-insuring includes
coverage the contractor is required to carry, or to have
approved, under the terms of the contract and any other cov-
erage the contractor maintains in connection with the gener-
al conduct of its business. Any contractor desiring to estab-
lish a program of self-insurance applicable to contracts that
are not subject to 48 CFR 9904.416, Accounting for
Insurance Costs, shall comply with the self-insurance
requirements of that standard as well as with Part 28 of this
Regulation. However, approval of a contractor’s insurance
program in accordance with Part 28 does not constitute a
determination as to the allowability of the program’s cost.
The amount of insurance costs which may be allowed is
subject to the cost limitations and exclusions in the follow-
ing subparagraphs.

(1) Costs of insurance required or approved, and
maintained by the contractor pursuant to the contract,
are allowable.

(2) Costs of insurance maintained by the contractor
in connection with the general conduct of its business
are allowable, subject to the following limitations:

(i) Types and extent of coverage shall follow
sound business practice, and the rates and premiums
must be reasonable.

(ii) Costs allowed for business interruption or

other similar insurance must be limited to exclude
coverage of profit.

(iit) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of
the insured assets is allowable only when the contractor
has a formal written policy assuring that in the event the
insured property is involuntarily converted, the new
asset shall be valued at the book value of the replaced
asset plus or minus adjustments for differences between
insurance proceeds and actual replacement cost. If the
contractor does not have such a formal written policy,
the cost of premiums for insurance coverage in excess of
the acquisition cost of the insured asset is unallowable.

(iv) Costs of insurance for the risk of loss of or
damage to Government property are allowable only to
the extent that the contractor is liable for such loss or
damage and such insurance does not cover loss or
damage that results from willful misconduct or lack of
good faith on the part of any of the contractor’s direc-
tors or officers or other equivalent representatives.

(v) Contractors operating under a program of self-
insurance must obtain approval of the program when
required by 28.308(a).

(vi) Costs of insurance on the lives of officers,
partners, or proprietors are allowable only to the
extent that the insurance represents additional com-
pensation (see 31.205-6).

(3) Actual losses are unallowable unless expressly

provided for in the contract, except—

(The next page is 31-27.)
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(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on resi-
dence being sold.

(4) Payments for employee income or FICA (social
security) taxes incident to reimbursed relocation costs.

(5) Payments for job counseling and placement assis-
tance to employee spouses and dependents who were
not employees of the contractor at the old location.,

(6) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with
lenders for employees to obtain lower-than-market rate
mortgage loans.

(d) If relocation costs for an employee have been
allowed either as an allocable indirect or direct cost, and
the employee resigns within 12 months for reasons within
the employee’s control, the contractor shall refund or credit
the relocation costs to the Government.

(e) Subject to the requirements of paragraphs (a)
through (d) above, the costs of family movements and of
personnel movements of a special or mass nature are
allowable. The cost, however, should be assigned on the
basis of work (contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of
employees who are hired for performance on specific con-
tracts or long-term field projects are allowable if—

(1) The term of employment is not less than 12
months;

(2) The employment agreement specifically limits the
duration of employment to the time spent on the con-
tract or field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal
home immediately prior to the outgoing relocation,
or other location of equal or lesser cost; and

(4) The relocation costs are determined under the
rules of paragraphs (a) through (d) above. However, the
costs to return employees, who are released from
employment upon completion of field assignments pur-
suant to their employment agreements, are not subject to
the refund or credit requirement of paragraph (d).

31.205-36 Rental costs.

(@) This subsection is applicable to the cost of renting or
leasing real or personal property acquired under “operating
leases” as defined in Statement of Financial Accounting
Standards No. 13 (FAS-13), Accounting for Leases.
Compliance with 31.205-11(m) requires that assets
acquired by means of capital leases, as defined in FAS-13,
shall be treated as purchased assets: i.e., be capitalized and
the capitalized value of such assets be distributed over their
useful lives as depreciation charges, or over the lease term

as amortization charges, as appropriate (but see subpara-
graph (b)(4) of this section).
(b) The following costs are allowable:

(1) Rental costs under operating leases, to the extent
that the rates are reasonable at the time of the lease deci-
sion, after consideration of (i) rental costs of comparable
property, if any; (ii) market conditions in the area; (iii)
the type, life expectancy, condition, and value of the
property leased; (iv) alternatives available; and (v) other
provisions of the agreement,

(2) Rental costs under a sale and leaseback arrange-
ment only up to the amount the contractor would be
allowed if the contractor retained title.

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under com-
mon control, to the extent that they do not exceed the
normal costs of ownership, such as depreciation, taxes,
insurance, facilities capital cost of money, and mainte-
nance (excluding interest or other unallowable costs
pursuant to Part 31), provided that no part of such costs
shall duplicate any other allowed cost. Rental cost of
personal property leased from any division, subsidiary,
or affiliate of the contractor under common control, that
has an established practice of leasing the same or similar
property to unaffiliated lessees shall be allowed in
accordance with subparagraph (b)(1) of this subsection.

(4) Rental costs under leases entered into before
March 1, 1970 for the remaining term of the lease
(excluding options not exercised before March 1, 1970)
to the extent they would have been allowable under
Defense Acquisition Regulation (formerly ASPR) 15-
205.34 or Federal Procurement Regulations section 1-
15.205-34 in effect January 1, 1969.

(c) The allowability of rental costs under unexpired
leases in connection with terminations is treated in 31.205-
42(e).

31.205-37 Royalties and other costs for use of patents.

(a) Royalties on a patent or amortization of the cost of
purchasing a patent or patent rights necessary for the prop-
er performance of the contract and applicable to contract
products or processes are allowable unless—

(1) The Government has a license or the right to a
free use of the patent;

(2) The patent has been adjudicated to be invalid, or
has been administratively determined to be invalid;

(3) The patent is considered to be unenforceable: or

(4) The patent is expired.

(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
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with the contractor;

(2) Paid to unaffiliated parties, including corpora-
tions, under an agreement entered into in contemplation
that a Government contract would be awarded; or

(3) Paid under an agreement entered into after the
contract award.

(c) In any case involving a patent formerly owned by
the contractor, the royalty amount allowed should not
exceed the cost which would have been allowed had the
contractor retained title.

(d) See 31.109 regarding advance agreements.

31.205-38 Selling costs.

(a) “Selling” is a generic term encompassing all efforts
to market the contractor’s products or services, some of
which are covered specifically in other subsections of
31.205. Selling activity includes the following broad cate-
gories:

(1) Advertising.

(2) Corporate image enhancement including broadly-
targeted sales efforts, other than advertising.

(3) Bid and proposal costs.

(4) Market planning.

(5) Direct selling.

(b) Advertising costs are defined at 31.205-1(b) and are
subject to the allowability provisions of 31.205-1(d) and
(f). Corporate image enhancement activities are included
within the definitions of public relations at 31.205-1(a) and
entertainment at 31.205-14 and are subject to the allowabil-
ity provisions at 31.205-1(e) and (f) and 31.205-14, respec-
tively. Bid and proposal costs are defined at 31.205-18 and
have their allowability controlled by that subsection.
Market planning involves market research and analysis and
generalized management planning concerned with develop-
ment of the contractor's business. The allowability of long-
range market planning costs is controlled by the provisions
of 31.205-12. Other market planning costs are allowable to
the extent that they are reasonable and not in excess of the
fimitations of subparagraph (c)(2) of this subsection. Costs
of activities which are correctly classified and disallowed
under cost principles referenced in this paragraph (b) are
not to be reconsidered for reimbursement under any other
provision of this subsection.

(c)(1) Direct selling efforts are those acts or actions to
induce particular customers to purchase particular products
or services of the contractor. Direct selling is characterized
by person-to-person contact and includes such activities as
familiarizing a potential customer with the contractor’s
products or services, conditions of sale, service capabili-
ties, etc. It also includes negotiation, liaison between cus-
tomer and contractor personnel, technical and consulting
activities, individual demonstrations, and any other activi-
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ties having as their purpose the application or adaptation of
the contractor’s products or services for a particular cus-
tomer’s use. The cost of direct selling efforts is allowable if
reasonable in amount.

(2) The costs of broadly targeted and direct selling
efforts and market planning other than long-range, that
are incurred in connection with a significant effort to
promote export sales of products normally sold to the
U.S. Government, including the costs of exhibiting and
demonstrating such products, are allowable on contracts
with the U.S. Government provided the costs are alloca-
ble, reasonable, and otherwise allowable under this
Subpart 31.2.

(d) The costs of any selling efforts other than those
addressed in paragraphs (b) or (c) of this subsection are
unallowable.

(e) Costs of the type identified in paragraphs (b), (c),
and (d) of this subsection are often commingled on the con-
tractor’s books in the selling expense account because
these activities are performed by the sales departments.
However, identification and segregation of unallowable
costs is required under the provisions of 31.201-6 and
30.405, and such costs are not allowable merely because
they are incurred in connection with allowable selling
activities.

(f) Notwithstanding any other provision of this subsec-
tion, sellers’ or agents’ compensation, fees, commissions,
percentages, retainer or brokerage fees, whether or not con-
tingent upon the award of contracts, are allowable only
when paid to bona fide employees or established commer-
cial or selling agencies maintained by the contractor for the
purpose of securing business.

31.205-39 Service and warranty costs.

Service and warranty costs include those arising from
fulfillment of any contractual obligation of a contractor to
provide services such as installation, training,correcting
defects in the products, replacing defective parts, and mak-
ing refunds in the case of inadequate performance. When
not inconsistent with the terms of the contract, such service
and warranty costs are allowable. However, care should be
exercised to avoid duplication of the allowance as an ele-
ment of both estimated product cost and risk.

31.205-40 Special tooling and special test equipment
costs.
(a) The terms “special tooling” and “special test equip-
ment” are defined in 45.101.
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32.102

posed by the remedy coordination official and the

reasons therefor (such notice must be sufficiently

specific to permit the contractor to collect and present
evidence addressing the aforesaid reasons); and

(2) Provide the contractor an opportunity to submit
information within a reasonable time, in response to the
action proposed by the remedy coordination official.,

(f) When more than one agency has contracts affected
by the fraud, the agencies shall consider designating one
agency as the lead agency for making the determination
and decision.

(g) The agency shall retain in its files the written
justification for each—

(1) Decision of the agency head whether to reduce or
suspend further payments; and

(2) Recommendation received by an agency head in
connection with such decision.

(h) Not later than 180 calendar days after the date of the
reduction or suspension action, the remedy coordination
official shall—

(1) Review the agency head's determination on which
the reduction or suspension decision is based; and

(2) Transmit a recommendation to the agency head as
to whether the reduction or suspension should continue.

32.006-5 Reporting.

(a) In accordance with 41 U.S.C. 255, the head of an
agency, other than the Department of Defense, shall
prepare a report for each fiscal year in which a
recommendation has been received pursuant to 32.006-
4(a). Reports within the Department of Defense shall be
prepared in accordance with 10 U.S.C. 2307.

(b) In accordance with 41 U.S.C. 255 and 10 U.S.C.
2307, each report shall contain—

(1) Each recommendation made by the remedy
coordination official;

(2) The actions taken on the recommendation(s), with
reasons for such actions; and

(3) An assessment of the effects of each action on the
Government.

SUBPART 32.1—NON-COMMERCIAL ITEM
PURCHASE FINANCING

32.100 Scope of subpart.

This subpart provides policies and procedures
applicable to contract financing and payment for any
purchases other than purchases of commercial items in
accordance with Part 12.

32.101 Authority.
The basic authority for the contract financing described
in this part is contained in section 305 of the Federal

Property and Administrative Services Act of 1949 (41
U.S.C. 255), section 2307 of the Armed Services
Procurement Act (10 U.S.C. 2307), and Title III of the
Defense Production Act of 1950 (50 U.S.C. App. 2091), as
amended.

32.102 Description of contract financing methods.

(a) Advance payments are advances of money by the
Government to a prime contractor before, in anticipation
of, and for the purpose of complete performance under one
or more contracts. They are expected to be liquidated from
payments due to the contractor incident to performance of
the contracts. Since they are not measured by performance,
they differ from partial, progress, or other payments based
on the performance or partial performance of a contract.
Advance payments may be made to prime contractors for
the purpose of making advances to subcontractors.

(b) Progress payments based on costs are made on the
basis of costs incurred by the contractor as work progresses
under the contract. This form of contract financing does not
include—

(1) Payments based on the percentage or stage of
completion accomplished;
(2) Payments for partial deliveries accepted by the

Government;

(3) Partial payments for a contract termination
proposal; or
(4) Performance-based payments.

(c) Loan guarantees are made by Federal Reserve banks,
on behalf of designated guaranteeing agencies, to enable
contractors to obtain financing from private sources under
contracts for the acquisition of supplies or services for the
national defense.

(d) Partial payments for accepted supplies and services
that are only a part of the contract requirements are
authorized under 41 U.S.C. 255 and 10 U.S.C. 2307.
Office of Management and Budget Circular A-125, Prompt
Payment, requires agencies to pay for partial delivery of
supplies or partial performance of services unless
specifically prohibited by the contract. Although partial
payments generally are treated as a method of payment
and not as a method of contract financing, using partial
payments can assist contractors to participate in
Government contracts without, or with minimal, contract
financing. When appropriate, contract statements of work
and pricing arrangements shall be designed to permit
acceptance and payment for discrete portions of the work,
as soon as accepted (but see 32.903(f)(2)).

(e)(1) Progress payments based on a percentage or stage
of completion are authorized by the statutes cited in
32.101.

(2) This type of progress payment may be used as a
payment method under agency procedures. Agency
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procedures must ensure that payments are
commensurate with work accomplished, which meets
the quality standards established under the contract.
Furthermore, progress payments may not exceed 80
percent of the eligible costs of work accomplished on
undefinitized contract actions.
(f) Performance-based payments are contract financing
payments made on the basis of—

(1) Performance measured by objective, quantifiable
methods;

(2) Accomplishment of defined events; or

(3) Other quantifiable measures of results.

32.103 Progress payments under construction contracts.

When satisfactory progress has not been achieved by a
contractor during any period for which a progress payment
is to be made, a percentage of the progress payment may be
retained. Retainage should not be used as a substitute for
good contract management, and the contracting officer
should not withhold funds without cause. Determinations
to retain and the specific amount to be withheld shall be
made by the contracting officers on a case-by-case basis.
Such decisions will be based on the contracting officer’s
assessment of past performance and the likelihood that
such performance will continue. The amount of retainage
withheld shall not exceed 10 percent of the approved
estimated amount in accordance with the terms of the
contract and may be adjusted as the contract approaches
completion to recognize better than expected performance,
the ability to rely on alternative safeguards, and other
factors. Upon completion of all contract requirements,
retained amounts shall be paid promptly.

32.104 Providing contract financing.

(a) Prudent contract financing can be a useful working
tool in Government acquisition by expediting the
performance of essential contracts. Government financing
shall be provided only to the extent actually needed for
prompt and efficient performance, considering the
availability of private financing. Contract financing shall
be administered so as to aid, not impede, the acquisition.
At the same time, the contracting officer shall avoid any
undue risk of monetary loss to the Government through the
financing. The contractor’s use of the contract financing
provided and the contractor’s financial status shall be
monitored.

(b) If the contractor is a small business concern, the
contracting officer shall give special attention to meeting
the contractor’s contract financing need. However, a
contractor’s receipt of a certificate of competency from the
Small Business Administration has no bearing on the
contractor’s need for or entitlement to contract financing.

(c) Subject to specific agency regulations, the
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contracting officer may provide customary contract
financing in accordance with 32.113. Unusual contract
financing shall not be provided except as authorized in
32.114.

(d) Unless otherwise authorized by agency regulation,
contract financing may be provided for contracts with—

(1) Small business concerns, when the contract price
will be greater than the simplified acquisition threshold;
or

(2) Other than small business concerns, when the
contract price will be $1 million or more, or for a group
of contracts, whose prices are greater than the simplified
acquisition threshold, that total $1 million or more.

32.105 Uses of contract financing.

(a) Contract financing methods covered in this part are
intended to be self-liquidating through contract
performance. Consequently, agencies shall only use the
methods for financing of contractor working capital, not
for the expansion of contractor-owned facilities or the
acquisition of fixed assets. However, under loan
guarantees, exceptions may be made for—

(1) Facilities expansion of a minor or incidental
nature, if a relatively small part of the guaranteed loan is
used for the expansion and the contractor’s repayment
would not be delayed or impaired; or

(2) Other instances of facilities expansion for which
contract financing is appropriate under agency
procedures.

(b) The limitations in this section do not apply to
contracts under which facilities are being acquired for
Government ownership.

32.106 Order of preference.

The contracting officer shall consider the following
order of preference when a contractor requests contract
financing, unless an exception would be in the
Government’s best interest in a specific case:

(a) Private financing without Government guarantee. It
is not intended, however, that the contractor be required to
obtain private financing (1) at unreasonable terms, or (2)
from other agencies.

(b) Customary contract financing (see 32.113).

(c) Loan guarantees.

(d) Unusual contract financing (see 32.114).

" (e) Advance payments (see exceptions in 32.402(b)).

32.107 Need for contract financing not a deterrent.

(a) If the contractor or offeror meets the standards
prescribed for responsible prospective contractors at 9.104,
the contracting officer shall not treat the contractor’s need
for contract financing as a handicap for a contract award;
e.g., as a responsibility factor or evaluation criterion.
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(b) The contractor should not be disqualified from
contract financing solely because the contractor failed to
indicate a need for contract financing before the contract
was awarded.

32.108 Financial consultation.

Each contracting office should have available and use
the services of contract financing personnel competent to
evaluate credit and financial problems. In resolving any

questions concerning (a) the financial capability of an
offeror or contractor to perform a contract or (b) what form
of contract financing is appropriate in a given case, the
contracting officer should consult the appropriate contract
financing office.

32.109 Termination financing.
To encourage contractors to invest their own funds in
performance despite the susceptibility of the contract to ter-

(The next page is 32-5.)
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(v) Withholding or nonwithholding of taxes or
social security contributions.

(c) In some circumstances, a setoff may be appropriate
even though the assigned contract includes a no-setoff
commitment; e.g.—

(1) When the assignee has neither made a loan under
the assignment nor made a commitment to do so; or

(2) To the extent that the amount due on the contract
exceeds the amount of any loans made or expected to be
made under a firm commitment for financing.

32.805 Procedure.

(a) Assignments. (1) Assignments by corporations
should be (i) executed by an authorized representative, (ii)
attested by the secretary or the assistant secretary of the
corporation, and (iii) impressed with the corporate seal or
accompanied by a true copy of the resolution of the corpo-
ration’s board of directors authorizing the signing repre-
sentative to execute the assignment.

(2) If the contractor is a partnership, the assignment
may be signed by one partner, if it is accompanied by an
acknowledged certification that the signer is a general
partner of the partnership.

(3) If the contractor is an individual, the assignment
must be signed by that individual and the signature
acknowledged before a notary public or other person
authorized to administer oaths.

(b) Filing. The assignee shall forward to each party
specified in 32.802(e) an original and three copies of the
notice of assignment, together with one true copy of the
instrument of assignment. The true copy shall be a certi-
fied duplicate or photostat copy of the original assign-
ment.

(c) Format for notice of assignment. The following is
a suggested format for use by an assignee in providing the
notice of assignment required by 32.802(e).

NOTICE OF ASSIGNMENT
TO: laddress to one of the parties specified
in 32.802(e)].
This has reference to Contract No. dated

, entered into between [contractor’s name
and address] and [government agency, name of
office, and address), for [describe nature of the
contract].

Moneys due or to become due under the contract
described above have been assigned to the undersigned
under the provisions of the Assignment of Claims Act of
1940, as amended, 31 U.S.C. 3727,41 U.S.C. 15.

A true copy of the instrument of assignment executed by
the Contractor on [date], is attached to the
original notice.

Payments due or to become due under this contract
should be made to the undersigned assignee.

Please return to the undersigned the three enclosed
copies of this notice with appropriate notations showing the
date and hour of receipt, and signed by the person
acknowledging receipt on behalf of the addressee.

Very truly yours,

[Name of assignee]

By

[Signature of signing officer]

Title

[Title of signing officer]

[Address of assignee]

ACKNOWLEDGEMENT
Receipt is acknowledged of the above notice and of a copy
of the instrument of assignment. They were received
_ (am.)(pm.)on , 19 .

[Signature)

[Title]

On behalf of

[Name of addressee of this notice]

(d) Examination by the Government. In examining and
processing notices of assignment and before acknowledg-
ing their receipt, contracting officers should assure that the
following conditions and any additional conditions speci-
fied in agency regulations, have been met: .

(1) The contract has been properly approved and
executed.

(2) The contract is one under which claims may be
assigned.

(3) The assignment covers only money due or to
become due under the contract.

(e) Release of assignment. (1) A release of an assign-
ment is required whenever—

(i) There has been a further assignment or reas-
signment under the Act; or
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(ii) The contractor wishes to reestablish its right
to receive further payments after the contractor's
obligations to the assignee have been satisfied and a
balance remains due under the contract.

(2) The assignee, under a further assignment or reas-
signment, in order to establish a right to receive pay-
ment from the Government, must file with the
addressees listed in 32.802(e) a—

(1) Written notice of release of the contractor by
the assigning financing institution;

(ii) Copy of the release instrument;

(iii) Written notice of the further assignment or
reassignment; and

(iv) Copy of the further assignment or reassign-
ment instrument.

(3) If the assignee releases the contractor from an
assignment of claims under a contract, the contractor, in
order to establish a right to receive payment of the bal-
ance due under the contract, must file a written notice of
release together with a true copy of the release of
assignment instrument with the addressees noted in
32.802(e).

(4) The addressee of a notice of release of assign-
ment or the official acting on behalf of that addressee
shall acknowledge receipt of the notice.

32.806 Contract clauses.

(a)(1) The contracting officer shall insert the clause at
52.232-23, Assignment of Claims, in solicitations and con-
tracts expected to exceed the micro-purchase threshold,
unless the contract will prohibit the assignment of claims
(see 32.803(b)). The use of the clause is not required for
purchase orders. However, the clause may be used in pur-
chase orders expected to exceed the micro-purchase thresh-
old, that are accepted in writing by the contractor, if such
use is consistent with agency policies and regulations.

(2) If a no-setoff commitment has been authorized

(see 32.803(d)), the contracting officer shall use the

clause with its Alternate 1. )

(b) The contracting officer shall insert the clause at
52.232-24, Prohibition of Assignment of Claims, in solici-
tations and contracts for which a determination has been
made under agency regulations that the prohibition of
assignment of claims is in the Government's interest.

SUBPART 32.9—PROMPT PAYMENT

32.900 Scope of subpart.

This subpart prescribes policies, procedures, and clauses
for implementing Office of Management and Budget
(OMB) Circular A-125, “Prompt Payment.”

32,901 Applicability.
This subpart applies to all Government contracts
(including contracts at or below the simplified acquisition
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threshold), except contracts with payment terms and late
payment penalties established by other governmental
authority (e.g., tariffs).

32.902 Definitions.

“Contract financing payment,” as used in this subpart,
means a Government disbursement of monies to a contractor
under a contract clause or other authorization prior to accep-
tance of supplies or services by the Government. Contract
financing payments include advance payments, progress pay-
ments based on cost under the clause at 52.232-16, Progress
Payments, progress payments based on a percentage or stage
of completion (see 32.102(e)(1)) other than those made under
the clause at 52.232-5, Payments Under Fixed-Price
Construction Contracts or the clause at 52.232-10, Payments
Under Fixed-Price Architect-Engineer Contracts, and interim
payments on cost-type contracts. Contract financing pay-
ments do not include invoice payments or payments for par-
tial deliveries.

“Day,” as used in this subpart, means calendar day,
including weekends and holidays, unless otherwise indicat-
ed. (However, see 32.903(e)(3) concerning payments due
on Saturdays, Sundays, and legal holidays.)

“Designated billing office,” as used in this subpart,
means the office or person (governmental or nongovern-
mental) designated in the contract where the contractor first
submits invoices and contract financing requests. This
might be the Government disbursing office, contract
administration office, office accepting the supplies deliv-
ered or services performed by the contractor, contract audit
office, or a nongovernmental agent. In some cases, differ-
ent offices might be designated to receive invoices and
contract financing requests.

“Designated payment office” means the place designat-
ed in the contract to make invoice payments or contract
financing payments. Normally, this will be the
Government disbursing office.

“Discount for prompt payment” means an invoice pay-
ment reduction voluntarily offered by the contractor, in
conjunction with the clause at 52.232-8, Discounts for
Prompt Payment, if payment is made by the Government
prior to the due date. The due date is calculated from the
date of the contractor’s invoice. If the contractor has not
placed a date on the invoice, the due date is calculated from
the date the designated billing office receives a proper
invoice, provided the agency annotates such invoice with
the date of receipt at the time of receipt. When the dis-
count date falls on a Saturday, Sunday, or legal holiday
when Federal Government offices are closed and
Government business is not expected to be conducted, pay-
ment may be made on the following business day and a
discount may be taken.

“Due date” means the date on which payment should be
made.

“Invoice” means a contractor’s bill or written request for




FAC 90—46
PART 32—CONTRACT FINANCING

MAY 16, 1997

32.903

payment under the contract for supplies delivered or ser-
vices performed.

“Invoice payment,” as used in this subpart, means a
Government disbursement of monies to a contractor under a
contract or other authorization for supplies or services accept-
ed by the Government. This includes payments for partial
deliveries that have been accepted by the Government and
final cost or fee payments where amounts owed have been
settled between the Government and the contractor. For pur-
poses of this subpart, invoice payments also include all pay-
ments made under the clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts, and the clause at 52.232-
10, Payments Under Fixed-Price Architect-Engineer
Contracts. Invoice payments do not include contract financ-
ing payments.

“Payment date” means the date on which a check for
payment is dated or, for an electronic funds transfer, the
specified payment date.

“Proper invoice” means a bill or written request for pay-
ment which meets the minimum standards specified in the
clause at 52.232-25, Prompt Payment, 52.232-26, Prompt
Payment for Fixed-Price Architect-Engineer Contracts, or
52.232-27, Prompt Payment for Construction Contracts
(also see 32.905(e)), and other terms and conditions con-
tained in the contract for invoice submission.

“Receiving report” means written evidence meeting the
requirements of 32.905(f) which indicates Government
acceptance of supplies delivered or services performed by
the contractor (see Subpart 46.6).

“Specified payment date,” as it applies to electronic
funds transfer (EFT), means the date which the
Government has placed in the EFT payment transaction
instruction given to the Federal Reserve System as the date
on which the funds are to be transferred to the contractor’s
account by the financial agent. If no date has been speci-
fied in the instruction, the specified payment date is 3 busi-
ness days after the payment office releases the EFT pay-
ment transaction instruction.

32.903 Policy.

(a) All solicitations and contracts subject to this subpart
shall specify payment procedures, payment due dates, and
interest penalties for late invoice payment.

(b) The Government shall not make invoice and con-
tract financing payments earlier than 7 days prior to the due
dates specified in the contract unless the agency head, or
designee, determines to make earlier payment on a case-
by-case basis (see 32.908 for required clauses).

(c) Payment will be based on receipt of a proper invoice
or contract financing request and satisfactory contract per-
formance.

(d) Agency procedures shall ensure that, when specify-
ing due dates, full consideration is given to the time rea-
sonably required by Government officials to fulfill their
administrative responsibilities under the contract.

(e)(1) Checks shall be mailed on the same day they are
dated.

(2) For payments made by electronic funds transfer,
the date specified by the Government (see 32.902 for
definition of “specified payment date™) for settlement of
the payment at a Federal Reserve Bank shall be on or
before the established due date.

(3) When the due date falls on a Saturday, Sunday,
or legal holiday when Federal Government offices are
closed and Government business is not expected to be
conducted, payment may be made on the following
business day without incurring a late payment interest
penalty.

(f)(1) Contracting officers shall, where the nature of the
work permits, write contract statements of work and pric-
ing arrangements that allow contractors to deliver, and
receive invoice payments for, discrete portions of the work
as soon as completed and found acceptable by the
Government (see 32.102(d)).

(2) Unless specifically prohibited by the contract,
the contractor is entitled to payment for accepted partial
deliveries of supplies or partial performance of services
that comply with all applicable contract requirements
and for which prices can be calculated from the contract
terms.

(3) Under some types of contracts, such as many
cost-reimbursement contracts, partial payments cannot
be made because the invoice price cannot be determined
until after settlement of total contract costs and other
contract-wide final arrangements. However, interim
payments or contract financing payments may be made
in accordance with the terms of the contract.

(g) Discounts for prompt payment offered by the con-
tractor shall be taken only when payments are made within
the discount period specified by the contractor.

(h) Agencies shall pay an interest penalty, without
request from the contractor, for late invoice payments or
improperly taken discounts for prompt payment. The tem-
porary unavailability of funds to make a timely payment
does not relieve an agency from the obligation to pay inter-
est penalties or the additional interest penalties discussed in
paragraph (i) of this section and paragraph (g) of 32.907-1.

(i) For contracts awarded after October 1, 1989, if the
interest penalty is not paid within 10 days after it is due and
the contractor makes a written demand for payment within
40 days after payment of the principal amount due, agen-
cies shall pay an additional penalty amount, which shall be
calculated in accordance with 32.907-1(g).

(j) If the contractor has assigned a contractor identifier
(such as an invoice number) to an invoice or financing
request, each payment or remittance advice shall use the
contractor identifier (in addition to any Government or
contract information) in describing any payment made.

(k) For payments made by electronic funds transfer, the
specified payment date, included in the Government’s
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order to pay the contractor, is the date of payment for
prompt payment purposes, whether or not the Federal
Reserve System actually makes the payment by that date,
and whether or not the contractor's financial agent credits
the contractor's account on that date. However, a specified
payment date must be a valid date under the rules of the
Federal Reserve System. For example, if the Federal
Reserve System requires 2 days’ notice before a specified
payment date to process a transaction, release of a payment
transaction instruction to the Federal Reserve Bank 1 day
before the specified payment date could not constitute a
valid date under the rules of the Federal Reserve System.

32.904 Responsibilities.

(a) Agency heads—

(1) Shall establish the policies and procedures neces-
sary to implement this subpart;

(2) May prescribe additional standards for establish-
ing due dates on invoice payments (see 32.905) and
contract financing payments (see 32.906) necessary to
support agency programs and foster prompt payment to
contractors;

(3) May adopt different payment procedures in order
to accommodate unique circumstances, provided that
such procedures are consistent with the policies set forth
in this subpart; and

(4) Shall inform contractors of points of contact
within their cognizant payment offices to enable con-
tractors to obtain status of invoices.

(b) Contracting officers, in drafting solicitations and
contracts, shall identify for each contract line item number,
subline item number, or exhibit line item number—

(1) Which of the applicable Prompt Payment clauses
applies to each item when the solicitation or contract
contains items that will be subject to different payment
terms; and

(2) The applicable Prompt Payment food category
(e.g., which item numbers are meat or meat food prod-
ucts, which are perishable agricultural commodities),
when the solicitation or contract contains multiple pay-
ment terms for various classes of foods and edible prod-
ucts.

32,905 Invoice payments.

(a) General. Except as prescribed in paragraphs (b),
(c), and (d) of this section, the due date for making an
invoice payment by the designated payment office shall be
as follows:

(1) The 30th day after the designated billing office
has received a proper invoice from the contractor
(except as provided in subparagraph (a)(2) of this sec-
tion); or the 30th day after Government acceptance of
supplies delivered or services performed by the contrac-
tor, whichever is later.

(i) On a final invoice where the payment amount
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is subject to contract settlement actions, acceptance

shall be deemed to have occurred on the effective

date of the contract settlement.

(i1) For the sole purpose of computing an interest
penalty that might be due the contractor, Government
acceptance shall be deemed to have occurred con-
structively on the 7th day after the contractor has
delivered supplies or performed services in accor-
dance with the terms and conditions of the contract,
unless there is a disagreement over quantity, quality,
or contractor compliance with a contract require-
ment. In the event that actual acceptance occurs
within the constructive acceptance period, the deter-
mination of an interest penalty shall be based on the
actual date of acceptance. The constructive accep-
tance requirement does not, however, compel
Government officials to accept supplies or services,
perform contract administration functions, or make
payment prior to fulfilling their responsibilities.
Except in the case of a contract for the purchase of a
commercial item as defined in 2.101, including a
brand-name commercial item for authorized resale
(e.g., commissary items), the contracting officer may
specify a longer period for constructive acceptance in
the solicitation and resulting contract, if required to
afford the Government a reasonable opportunity to
inspect and test the supplies furnished or to evaluate
the services performed. The contract file shall indi-
cate the justification for extending the constructive
acceptance period beyond 7 days. Extended accep-
tance periods shall not be a routine agency practice
but shall be used only when necessary to permit
proper Government inspection and testing of the sup-
plies delivered or services performed.

(i1i) If the contract does not require submission of
an invoice for payment (e.g., periodic lease pay-
ments), the due date will be as specified in the con-
tract.

(2) If the designated billing office fails to annotate
the invoice with the actual date of receipt at the time of
receipt, the invoice payment due date shall be the 30th
day after the date of the contractor’s invoice, provided a
proper invoice is received and there is no disagreement
over quantity, quality, or contractor compliance with
contract requirements.

(b) Architect-engineer contracts. The due date for
making payments on contracts that contain the clause at
52.232-10, Payments Under Fixed-Price Architect-
Engineer Contracts, shall be as follows:

(1) The due date for work or services completed by
the contractor shall be the later of the following two
events:

(1) The 30th day after the designated billing office
has received a proper invoice from the contractor.

(i1) The 30th day after Government acceptance of
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the work or services completed by the contractor. On
a final invoice where the payment amount is subject
to contract settlement actions (e.g., release of
claims), acceptance shall be deemed to have occurred
on the effective date of the settlement. For the sole
purpose of computing an interest penalty that might
be due the contractor, Government acceptance shall
be deemed to have occurred constructively on the 7th
day after the contractor has completed the work or
services in accordance with the terms and conditions
of the contract (see also subparagraph (b)(4) of this
section). In the event that actual acceptance occurs
within the constructive acceptance period, the deter-
mination of an interest penalty shall be based on the
actual date of acceptance.

(2) The due date for progress payments shall be the
30th day after Government approval of contractor esti-
mates of work or services accomplished. For the sole
purpose of computing an interest penalty that might be
due the contractor, Government approval shall be
deemed to have occurred constructively on the 7th day
after contractor estimates have been received by the des-
ignated billing office (see also subparagraph (b)(4) of
this section). In the event that actual approval occurs
within the constructive approval period, the determina-
tion of an interest penalty shall be based on the actual
date of approval.

(3) If the designated billing office fails to annotate
the invoice or payment request with the actual date of
receipt at the time of receipt, the payment due date shall
be the 30th day after the date of the contractor’s invoice
or payment request, provided a proper invoice or pay-
ment request is received and there is no disagreement
over quantity, quality, or contractor compliance with
contract requirements.

(4) The constructive acceptance and constructive
approval requirements described in subparagraphs (b)(1)
and (b)(2) of this section are conditioned upon receipt of
a proper payment request and no disagreement over
quantity, quality, contractor compliance with contract
requirements, or the requested progress payment
amount. These requirements do not compel
Government officials to accept work or services,
approve contractor estimates, perform contract adminis-
tration functions, or make payment prior to fulfilling
their responsibilities. The contracting officer may speci-
fy a longer period for constructive acceptance or con-
structive approval, if required to afford the Government
a reasonable opportunity to inspect and test the supplies
furnished or to evaluate the services performed.

(c) Construction contracts. (1) The due date for mak-

ing payments on construction contracts shall be as follows:

(i) The due date for making progress payments
based on contracting officer approval of the estimat-
ed amount and value of work or services performed,

including payments for reaching milestones in any
project, shall be 14 days after receipt of a proper pay-
ment request by the designated billing office. If the
designated billing office fails to annotate the pay-
ment request with the actual date of receipt at the
time of receipt, the payment due date shall be
deemed to be the 14th day after the date of the con-
tractor’s payment request, provided a proper payment
request is received and there is no disagreement over
quantity, quality, or contractor compliance with con-
tract requirements. The contracting officer may
specify a longer period in the solicitation and result-
ing contract if required to afford the Government a
reasonable opportunity to adequately inspect the
work and to determine the adequacy of the contrac-
tor’s performance under the contract. The contract
file shall indicate the justification for extending the
due date beyond 14 days. The contracting officer or
a representative shall not approve progress payment
requests unless the certification and substantiation of
amounts requested are provided as required by the
clause at 52.232-5, Payments Under Fixed-Price
Construction Contracts.

(i) The due date for payment of any amounts
retained by the contracting officer in accordance with
the clause at 52.232-5, Payments Under Fixed-Price
Construction Contracts, shall be as specified in the
contract or, if not specified, 30 days after approval by
the contracting officer for release to the contractor.
This release of retained amounts shall be based on
the contracting officer’s determination that satisfacto-
ry progress has been made.

(ii1) The due date for final payments based on
completion and acceptance of all work (including
any retained amounts), and payments for partial
deliveries that have been accepted by the
Government (e.g., each separate building, public
work, or other division of the contract for which the
price is stated separately in the contract) shall be as
follows:

(A) Either the 30th day after receipt by the
designated billing office of a proper invoice from
the contractor, or the 30th day after Government
acceptance of the work or services completed by
the contractor, whichever is later. If the designated
billing office fails to annotate the invoice with the
actual date of receipt at the time of receipt, the
invoice payment due date shall be deemed to be
the 30th day after the date of the contractor’s
invoice, provided a proper invoice is received and
there is no disagreement over quantity, quality, or
contractor compliance with contract requirements.

(B) On a final invoice where the payment
amount is subject to contract settlement actions
(e.g., release of contractor claims), acceptance
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shall be deemed to have occurred on the effective

date of the contract settlement.

(iv) For the sole purpose of computing an interest
penalty that might be due the contractor for payments
described in subdivision (¢)(1)(iii)(A) of this section,
Government acceptance or approval shall be deemed
to have occurred constructively on the 7th day after
the contractor has completed the work or services in
accordance with the terms and conditions of the con-
tract (see also subparagraph (c)(1)(v) of this section).
In the event that actual acceptance occurs within the
constructive acceptance period, the determination of
an interest penalty shall be based on the actual date
of acceptance.

(v) The constructive acceptance and constructive
approval requirements described in subparagraph
(c)(1)(iv) of this section are conditioned upon receipt
of a proper payment request and no disagreement
over quantity, quality, contractor compliance with
contract requirements, or the requested amount.
These requirements do not compel Government offi-
cials to accept work or services, approve contractor
estimates, perform contract administration functions,
or make payment prior to fulfilling their responsibili-
ties. The contracting officer may specify a longer
period for constructive acceptance or constructive
approval in the solicitation and resulting contract, if
required to afford the Government a reasonable
opportunity to adequately inspect the work and to
determine the adequacy of the contractor’s perfor-
mance under the contract.

(2) Construction contracts contain special provisions
concerning contractor payments to subcontractors, along
with special contractor certification requirements. The
Office of Management and Budget has determined that
these certifications are not to be construed as final
acceptance of the subcontractor’s performance. The
certification in 52.232-5(c) implements this determina-
tion; however, certificates are still acceptable if the con-
tractor deletes subparagraph (c)(4) of 52.232-5 from the
certificate.

(3)(i) Paragraph (d) of the clause at 52.232-5,
Payments under Fixed-Price Construction Contracts,
and subparagraph (e}(6) of the clause at 52.232-27,
Prompt Payment for Construction Contracts, provide for
the contractor to pay interest on unearned amounts in
certain circumstances. This interest shall be recovered
from subsequent payments to the contractor. Therefore,
normally no demand for payment shall be made.
Contracting officers shall—

(A) Compute the amount in accordance with
the clause; '
(B) Provide the contractor with a final deci-
sion; and
(C) Notify the payment office of the amount to
32-40

be withheld.

(ii) The payment office shall be responsible for
making the deduction of interest. Amounts collected
in accordance with these provisions shall revert to the
Treasury of the United States.

(d) Food and specified items. Due dates for payments
of contractor invoices for meat, meat food products, or
fish; perishable agricultural commodities; and dairy prod-
ucts, edible fats or oils, and food products prepared from
edible fats or oils are as follows:

(1) For meat or meat food products, as defined in
section 2(a)(3) of the Packers and Stockyard Act of
1921 (7 U.S.C. 182(3)), and as further defined in Pub.
L. 98-181, including any edible fresh or frozen poultry
meat, any perishable poultry meat food product, fresh
eggs, and any perishable egg product, as close as possi-
ble to, but not later than, the 7th day after product deliv-
ery.

(2) For fresh or frozen fish, as defined in section
204(3) of the Fish and Seafood Promotion Act of 1986
(16 U.S.C. 4003(3)), as close as possible to, but not later
than, the 7th day after product delivery.

(3) For perishable agricultural commodities, as
defined in section 1(4) of the Perishable Agricultural
Commodities Act of 1930 (7 U.S.C. 499a(4)), as close
as possible to, but not later than, the 10th day after prod-
uct delivery, unless another date is specified in the con-
tract.

(4) For dairy products (as defined in section 111(e)
of the Dairy Production Stabilization Act of 1983 (7
U.S.C. 4502(e)), edible fats or oils, and food products
prepared from edible fats or oils, as close as possible to,
but not later than, the 10th day after the date on which a
proper invoice has been received. Liquid milk, cheese,
certain processed cheese products, butter, yogurt, ice
cream, mayonnaise, salad dressings, and other similar
products, fall within this classification. Nothing in the
Act limits this classification to refrigerated products.
When questions arise regarding the proper classification
of a specific product, prevailing industry practices
should be followed in specifying a contract payment due
date. The burden of proof that a classification of a spe-
cific product is, in fact, prevailing industry practice is
upon the contractor making the representation.

(e) Content of invoices. A proper invoice must include
the items listed in subparagraphs (e)(1) through (e)(8) of
this section. If the invoice does not comply with these
requirements, it shall be returned within 7 days after the
date the designated billing office received the invoice (3
days on contracts for meat, meat food products, or fish; 5
days on contracts for perishable agricultural commodities,
dairy products, edible fats or oils, and food products pre-
pared from edible fats or oils), with a statement of the rea-
sons why it is not a proper invoice. If such notice is not
timely, then an adjusted due date for the purpose of deter-
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mining an interest penalty, if any, will be established in
accordance with 32.907-1(b):

(1) Name and address of the contractor.

(2) Invoice date. (Contractors are encouraged to
date invoices as close as possible to the date of mailing
or transmission.)

(3) Contract number or other authorization for sup-
plies delivered or services performed (including order
number and contract line item number).

(4) Description, quantity, unit of measure, unit price,
and extended price of supplies delivered or services per-
formed.

(5) Shipping and payment terms (e.g., shipment
number and date of shipment, prompt payment discount
terms). Bill of lading number and weight of shipment
will be shown for shipments on Government bills of lad-
ing.

(6) Name and address of contractor official to whom
payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(7) Name (where practicable), title, phone number,
and mailing address of person to be notified in the event
of a defective invoice.

(8) Any other information or documentation
required by the contract (such as evidence of shipment).

(9) While not required, contractors are strongly
encouraged to assign an identification number to each
invoice.

() Authorization to pay. All invoice payments shall be
supported by a receiving report or any other Government
documentation authorizing payment. The agency receiving
official should forward the receiving report or other
Government documentation to the designated payment
office by the 5th working day after Government acceptance
or approval, unless other arrangements have been made.
This period of time does not extend the due dates pre-
scribed in this section. Acceptance should be completed as
expeditiously as possible. The receiving report or other
Government documentation authorizing payment shall, as a
minimum, include the following:

(1) Contract number or other authorization for sup-
plies delivered or services performed.

(2) Description of supplies delivered or services per-
formed.

(3) Quantities of supplies received and accepted or
services performed, if applicable.

(4) Date supplies delivered or services performed.

(5) Date supplies or services were accepted by the
designated Government official (or progress payment
request was approved if being made under the clause at
52.232-5, Payments Under Fixed-Price Construction
Contracts, or the clause at 52.232-10, Payments Under
Fixed-Price Architect-Engineer Contracts).

(6) Signature, or when permitted by agency regula-
tions, electronic equivalent, printed name, title, mailing

address, and telephone number of the designated

Government official responsible for acceptance or

approval functions.

(7) If the contract provides for the use of
Government certified invoices in lieu of a separate
receiving report, the Government certified invoice also
must contain the information described in subpara-
graphs (f)(1) through (f)(6) of this section.

(g} Discounts. When a discount for prompt payment is
to be taken, payment will be made as close as possible to,
but not later than, the end of the discount period. Payment
terms are specified in the clause at 52.232-8, Discounts for
Prompt Payment.

(h) Billing office. The designated billing office shall
immediately annotate each invoice with the actual date it
receives the invoice.

(i) Payment office. The designated payment office shall
annotate each invoice and receiving report with the date a
proper invoice or receiving report was received by the des-
ignated payment office.

() Multiple payment rates. Contractors may be encour-
aged, but cannot be required, to submit separate invoices
for products with different payment due dates under the
same contract or order. When an invoice is received that
contains items with different payment periods (a mixed
invoice), the payment office shall comply with all contrac-
tual and statutory payment provisions. In dealing with
mixed invoices the payment office may, subject to agency
policy—

(1) Pay all items at the later of the due dates, provid-
ed applicable interest penalties also are paid;

(2) Pay all items at the earlier of the due dates; or

(3) Split invoice payments, making payment by the
due date applicable to each payment class.

32.906 Contract financing payments.

(a) Unless otherwise prescribed in policies and proce-
dures issued by the agency head, or designee, the due date
for making contract financing payments by the designated
payment office will be the 30th day after the designated
billing office has received a proper request. In the event
that an audit or other review of a specific financing request
is required to ensure compliance with the terms and condi-
tions of the contract, the designated payment office is not
compelled to make payment by the due date specified.
Agency heads may prescribe shorter periods for payment,
if appropriate based on contract pricing or administrative
considerations. For example, a shorter period may be justi-
fied by an Agency if the nature and extent of contract
financing arrangements are integrated with Agency con-
tract pricing policies. A period shorter than 7 days or
longer than 30 days shall not be prescribed.

(b) For advance payments, loans, or other arrangements
that do not involve recurrent submission of contract financ-
ing requests, payment shall be made in accordance with the
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applicable contract financing terms or as directed by the
contracting officer.

(c) A proper contract financing request must comply
with the terms and conditions specified by contract financ-
ing clauses or other authorizing terms. The contractor shall
correct any defects in requests submitted in the manner
specified in the contract or as directed by the contracting
officer.

(d) The designated billing office and designated pay-
ment office shall annotate each contract financing request
with the date a proper request was received in their respec-
tive offices.

32.907 Interest penalties.

32.907-1 Late invoice payment.

(a) An interest penalty shall be paid automatically by
the designated payment office, without request from the
contractor, when all of the following conditions, if applica-
ble, have been met:

(1) A proper invoice was received by the designated
billing office.

(2) A receiving report or other Government docu-
mentation authorizing payment was processed, and there
was no disagreement over quantity, quality, or contrac-
tor compliance with any contract requirement.

(3) In the case of a final invoice, the payment
amount is not subject to further contract settlement
actions between the Government and the contractor.

(4) The designated payment office paid the contrac-
tor after the due date.

(b) The interest penalty computation shall not
include—

(1) The time taken by the Government to notify the
contractor of a defective invoice, unless it exceeds the
periods prescribed in 32.905(e);

(2) The time taken by the contractor to correct the
invoice. If the designated billing office failed to notify
the contractor of a defective invoice within the periods
prescribed in 32.905(e), the due date on the corrected
invoice will be adjusted by subtracting from such date
the number of days taken beyond the prescribed notifi-
cation of defects period. Any interest penalty owed the
contractor will be based on this adjusted due date; and

(3) The period between the date of an attempted
electronic funds transfer and the date the contractor fur-
nishes correct electronic funds transfer data; provided
the Government notifies the contractor of the defective
data within 7 days after the Government receives notice
that the transfer could not be completed because of
defective data.

(¢) An interest penalty shall be paid automatically by the
designated payment office, without request from the con-
tractor, if a discount for prompt payment is taken improper-
ly. The interest penalty shall be calculated on the amount of
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discount taken for the period beginning with the first day
after the end of the discount period through the date when
the contractor is paid.

(d) The interest penalty shall be at the rate established
by the Secretary of the Treasury under section 12 of the
Contract Disputes Act of 1978 (41 U.S.C. 611) that is in
effect on the day after the due date, except where the inter-
est penalty is prescribed by other governmental authority
(e.g., tariffs). The rate in effect on the day after the due
date shall remain fixed during the period for which an
interest penalty is calculated. This rate is referred to as the
“Renegotiation Board Interest Rate,” and it is published in
the Federal Register semiannually on or about January 1
and July 1. Information concerning this interest rate can he
obtained from the Department of the Treasury, Financial
Management Service, Washington, DC 20227, telephone
(202) 874-6995. Interest calculations shall be based upon a
360-day year. The interest penalty shall accrue daily on the
invoice principal payment amount approved by the
Government until the payment date of such approved prin-
cipal amount; and will be compounded in 30-day incre-
ments inclusive from the first day after the due date
through the payment date. That is, interest accrued at the
end of any 30-day period will be added to the approved
invoice principal payment amount and will be subject to
interest penalties if not paid in the succeeding 30-day peri-
od. The interest penalty amount, the interest rate, and the
period for which the interest penalty was computed, will be
stated separately by the designated payment office on the
check, in accompanying remittance advice, or, for an elec-
tronic funds transfer, by an appropriate electronic or other
remittance advice. Adjustments will be made by the desig-
nated payment office for errors in calculating interest
penalties.

(e) Interest penalties under the Prompt Payment Act will
not continue to accrue (1) after the filing of a claim for
such penalties under the clause at 52.233-1, Disputes, or
(2) for more than 1 year. Interest penalties of less than
$1.00 need not be paid.

(f) Interest penalties are not required on payment delays
due to disagreement between the Government and -
contractor over the payment amount, or other issues
involving contract compliance, or on amounts temporarily
withheld or retained in accordance with the terms of the
contract. Claims involving disputes, and any interest that
may be payable, will be resolved in accordance with the
Disputes clause.

(2)(1) For contracts awarded on or after October 1,
1989, a penalty amount (calculated in accordance with sub-
paragraph (g)(3) of this section) shall be paid, in addition
to the interest penalty amount, only if the contractor—

(i) Is owed an interest penalty of $1 or more;

(ii) Is not paid the interest penalty within 10 days
after the date the invoice amount is paid; and

(iii) Makes a written demand to the designated
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payment office for additional penalty payment in

accordance with subparagraph (g)(2) of this section,

postmarked not later than 40 days after the date the
invoice amount is paid.

(2)(i) Contractors shall support written demands for
additional penalty payments with the following data.
No additional data shall be requ1red Contractors
shall—

(A) Specifically assert that late payment inter-
est is due under a specific invoice, and request
payment of all overdue late payment interest
penalty and such additional penalty as may be
required;

(B) Attach a copy of the invoice on which the
unpaid late payment interest was due; and

(C) State that payment of the principal has
been received, including the date of receipt.

(i) Demands must be postmarked on or before
the 40th day after payment was made, except that—

(A) If the postmark is illegible or nonexistent,
the demand must have been received and annotat-
ed with the date of receipt by the designated pay-
ment office on or before the 40th day after pay-
ment was made; or

(B) If the postmark is 111eg1ble or nonexistent
and the designated payment office fails to make
the required annotation, the demand’s validity will
be determined by the date the contractor has
placed on the demand; provided such date is no
later than the 40th day after payment was made.

(3)(i) The additional penalty shall be equal to 100
percent of any original late payment interest penalty that
is due on or after January 22, 1990, except—

(A) For additional penalties due on or before
January 22, 1992, such penalties shall not exceed
$2,500;

(B) After January 22, 1992, the additional
penalty shall not exceed $5,000;

(C) The additional penalty shall never be less
than $25; and

(D) No additional penalty is owed if the
amount of the underlying interest penalty is less
than $1.

(ii) If the interest penalty ceases to accrue in
accordance with the limits stated in subparagraphs
(e)(1) and (e)(2) of this section, the amount of the
additional penalty shall be calculated on the amount
of interest penalty that would have accrued in the
absence of these limits, but shall not exceed the lim-
its specified in subdivision (g)(3)(i) of this subsec-
tion.

(iii) For determining the maximum and minimum
additional penalties, the test shall be the interest
penalty due on each separate payment made for each
separate contract. The maximum and minimum addi-

tional penalty shall not be based upon individual
invoices unless the invoices are paid separately.
Where payments are consolidated for disbursing pur-
poses, the maximum and minimum additional penal-
ty determination shall be made separately for each
contract therein.

(iv) The additional penalty does not apply to pay-
ments regulated by other Government regulations
(e.g., payments under utility contracts subject to tar-
iffs and regulation).

32.907-2 Late contract financing payment.
No interest penalty shall be paid to the contractor as a
result of delayed contract financing payments.

32.908 Contract clauses.

(a) The contracting officer shall insert the clause at
52.232-26, Prompt Payment for Fixed-Price Architect-
Engineer Contracts, in solicitations and contracts that con-
tain the clause at 52.232-10, Payments Under Fixed-Price
Architect-Engineer Contracts.

(1) As authorized in 32.905(b)(4), the contracting
officer may modify the date in subdivision (a)(4)(i) of
the clause to specify a period longer than 7 days for con-
structive acceptance or constructive approval, if
required to afford the Government a practicable oppor-
tunity to inspect and test the supplies furnished or evalu-
ate the services performed.

(2) If applicable, as authorized in 32.906(a) and only
as permitted by agency policies and procedures, the con-
tracting officer may insert in paragraph (b) of the clause
a period shorter than 30 days (but not less than 7 days)
for making contract financing payments.

(b) The contracting officer shall insert the clause at
52.232-27, Prompt Payment for Construction Contracts, in
all solicitations and contracts for construction (see Part 36).

(1) As authorized in 32.905(c)(1)(i), the contracting
officer may modify the date in subdivision (a)(1)(i)(A)
of the clause to specify a period longer than 14 days if
required to afford the Government a reasonable opportu-
nity to adequately inspect the work and to determine the
adequacy of the Contractor's performance under the
contract.

(2) As authorized in 32.905(c)(1)(v), the contracting
officer may modify the date in subdivision (a)(4)(i) of
the clause to specify a period longer than 7 days for con-
structive acceptance or constructive approval if required
to afford the Government a reasonable opportunity to
inspect and test the supplies furnished or evaluate the
services performed.

(3) If applicable, as authorized in 32.906(a) and only
as permitted by agency policies and procedures, the con-
tracting officer may insert in paragraph (b) of the clause
a period shorter than 30 days (but not less than 7 days)
for making contract financing payments.
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(c) The contracting officer shall insert the clause at
52.232-25, Prompt Payment, in all other solicitations and
contracts (including contracts at or below the simplified
acquisition threshold), except where the clause at 52.212-4,
Contract Terms and Conditions - Commercial Items,
applies, and except as indicated in 32.901.

(1) As authorized in 32.905(a)(1)(ii), the contracting
officer may modify the date in subdivision (a)(5)(i) of
the clause to specify a period longer than 7 days for con-
structive acceptance, if required to afford the
Government a reasonable opportunity to inspect and test
the supplies furnished or to evaluate the services per-
formed, except in the case of a contract for the purchase
of a commercial item as defined in 2.101, including a
brand-name commercial item for authorized resale (e.g.,
commissary items).

(2) As authorized in 32.906(a) and only as permitted
by agency policies and procedures, the contracting offi-
cer may insert in paragraph (b) of the clause a period
shorter than 30 days (but not less than 7 days) for mak-
ing contract financing payments.

32.909 Contractor inquiries.

Questions concerning delinquent payments should be
directed to the designated billing office or designated pay-
ment office. If a question involves a disagreement in pay-
ment amount or timing, it should be directed to the contract-
ing officer for resolution. The contracting officer shall coor-
dinate within appropriate contracting channels and seek the
advice of other offices as may be necessary to resolve dis-
agreements. Small business concerns may obtain additional
assistance related to payment issues, late payment interest
penalties, and information on the Prompt Payment Act, by
contacting the Agency's local representative from the Office
of Small and Disadvantaged Business Utilization.

SUBPART 32.10—PERFORMANCE-BASED
PAYMENTS

32.1000 Scope of subpart.

This subpart provides policy and procedures for perfor-
mance-based payments under non-commercial purchases
pursuant to Subpart 32.1. This subpart does not apply to—

(a) Payments under cost-reimbursement contracts;

(b) Contracts for architect-engineer services or construc-
tion, or for shipbuilding or ship conversion, alteration, or
repair, when the contracts provide for progress payments
based upon a percentage or stage of completion;

(c) Contracts for research or development; or

(d) Contracts awarded through sealed bid or competitive
negotiation procedures.

32.1001 Policy.
(a) Performance-based payments are contract financing
payments that are not payment for accepted items.
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(b) Performance-based payments are fully recoverable,
in the same manner as progress payments, in the event of
default. Except as provided in 32.1003(c), performance-
based payments shall not be used when other forms of con-
tract financing are provided.

(c) For Government accounting purposes, performance-
based payments should be treated like progress payments
based on costs under Subpart 32.5.

(d) Performance-based payments are contract financing
payments and, therefore, are not subject to the interest-
penalty provisions of prompt payment (see Subpart 32.9).
However, these payments shall be made in accordance with
the agency's policy for prompt payment of contract financ-
ing payments.

(e) Performance-based payments are the preferred
financing method when the contracting officer finds them
practical, and the contractor agrees to their use.

32.1002 Bases for performance-based payments.

Performance-based payments may be made on any of
the following bases:

(a) Performance measured by objective, quantifiable
methods;

(b) Accomplishment of defined events; or

(c) Other quantifiable measures of results.

32.1003 Criteria for use.

Performance-based payments shall be used only if the
following conditions are met:

(a) The contracting officer and offeror are able to agree
on the performance-based payment terms;

(b) The contract is a definitized fixed-price type contract
(but see 32.1005(b)); and

(c) The contract does not provide for other methods of
contract financing, except that advance payments in accor-
dance with Subpart 32.4, or guaranteed loans in accordance
with Subpart 32.3 may be used.

32.1004 Procedure.

Performance-based payments may be made either on a
whole contract or on a deliverable item basis, unless other-
wise prescribed by agency regulations. Financing pay-
ments to be made on a whole contract basis are applicable
to the entire contract, and not to specific deliverable items.
Financing payments to be made on a deliverable item basis
are applicable to a specific individual deliverable item. (A
deliverable item for these purposes is a separate item with a
distinct unit price. Thus, a contract line item for 10 air-
planes, with a unit price of $1,000,000 each, has ten deliv-
erable items—the separate planes. A contract line item for
1 lot of 10 airplanes, with a lot price of $10,000,000, has
only one deliverable item—the lot.)

(a) Establishing performance bases. (1) The basis for
performance-based payments may be either specifically
described events (e.g., milestones) or some measurable cri-
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terion of performance. Each event or performance criteri-
on that will trigger a finance payment shall be an integral
and necessary part of contract performance and shall be
identified in the contract, along with a description of what
constitutes successful performance of the event or attain-
ment of the performance criterion. The signing of contracts
or modifications, the exercise of options, or other such
actions shall not be events or criteria for performance-
based payments. An event need not be a critical event in
order to trigger a payment, but successful performance of
each such event or performance criterion shall be readily
verifiable.

(2) Events or criteria may be either severable or
cumulative. The successful completion of a severable
event or criterion is independent of the accomplishment
of any other event or criterion. Conversely, the success-
ful accomplishment of a cumulative event or criterion is
dependent upon the previous accomplishment of another
event. A contract may provide for more than one series
of severable and/or cumulative performance events or
criteria performed in parallel. The following shall be
included in the contract:

(i) The contract shall not permit payment for a
cumulative event or criterion until the dependent
event or criterion has been successfully completed.

(ii) Severable events or criteria shall be specifical-
ly identified in the contract.

(iii) The contract shall identify which events or
criteria are preconditions for the successful achieve-
ment of each cumulative event or criterion.

(iv) If payment of performance-based finance
amounts is on a deliverable item basis, each event or
performance criterion shall be part of the perfor-
mance necessary for that deliverable item and shall
be identified to a specific contract line item or sub-
line item.

(b) Establishing performance-based finance payment
amounts. (1) The contracting officer shall establish a
complete, fully defined schedule of events or perfor-
mance criteria and payment amounts when negotiating
contract terms. If a contract action significantly affects
the price, or event or performance criterion, the contract-
ing officer responsible for pricing the contract modifica-
tion shall adjust the performance-based payment sched-
ule appropriately.

(2) Total performance-based payments shall not exceed
90 percent of the contract price if on a whole contract basis,
or 90 percent of the delivery item price if on a delivery item
basis. The amount of each performance-based payment
shall be specifically stated either as a dollar amount or as a
percentage of a specifically identified price (e.g., contract
price, or unit price of the deliverable item). The payment of
contract financing has a cost to the Government in terms of
interest paid by the Treasury to borrow funds to make the
payment. Because the contracting officer has wide discre-

tion as to the timing and amount of the performance-based
payments, the contracting officer must ensure that the total
contract price is fair and reasonable, all factors (including
the financing costs to the Treasury of the performance-
based payments) considered. Performance-based pay-
ment amounts may be established on any rational basis
determined by the contracting officer, or agency procedures,
which may include (but are not limited to)—
(i) Engineering estimates of stages of completion;
(ii) Engineering estimates of hours or other mea-
sures of effort to be expended in performance of an
event or achievement of a performance criterion; or
(iii) The estimated projected cost of performance
of particular events.

(3) When subsequent contract modifications are
issued, the performance-based payment schedule shall
be adjusted as necessary to reflect the actions required
by those contract modifications.

(¢) Instructions for multiple appropriations. If there is
more than one appropriation account (or subaccount) fund-
ing payments on the contract, the contracting officer shall
provide instructions to the Government payment office for
distribution of financing payments to the respective funds
accounts. Distribution instructions must be consistent with
the contract’s liquidation provisions.

(d) Liquidating performance-based finance payments.
Performance-based amounts shall be liquidated by deduct-
ing a percentage or a designated dollar amount from the
delivery payments. The contracting officer shall specify
the liquidation rate or designated dollar amount in the con-
tract. The method of liquidation shall ensure complete lig-
uidation no later than final payment.

(1) If the performance-based payments are established
on a delivery item basis, the liquidation amount for each
line item shall be the percent of that delivery item price
that was previously paid under performance-based
finance payments or the designated dollar amount.

(2) If the performance-based finance payments are on
a whole contract basis, liquidation shall be by predesig-
nated liquidation amounts or liquidation percentages.

32.1005 Contract clauses. ,

(a) If performance-based contract financing will be pro-
vided, the contracting officer shall insert the clause at
52.232-32, Performance-Based Payments, in the solicita-
tion and contract with the description of the basis for pay-
ment and liquidation as required in 32.1004.

(b) In solicitations for undefinitized contracts, the contract-
ing officer may include the clause at 52.232-32, Performance-
Based Payments, with a provision that the clause is not effec-
tive until the contract is definitized and the performance-based
payment schedule is included in the contract.

32.1006 Agency approvals.
The contracting officer shall obtain such approvals as

(FAC 90-46) 32-45



32.1007

FEDERAL ACQUISITION REGULATION (FAR)

are required by agency regulations.

32.1007 Administration and payment of performance-
based payments.

(a) Responsibility. The contracting officer responsible
for administration of the contract shall be responsible for
review and approval of performance-based payments.

(b) Approval of financing requests. Unless otherwise
provided in agency regulations, or by agreement with the
appropriate payment official—

(1) The contracting officer shall be responsible for
receiving, approving, and transmitting all performance-
based payment requests to the appropriate payment
office; and

(2) Each approval shall specify the amount to be
paid, necessary contractual information, and the appro-
priation account(s) (see 32.1004(c)) to be charged for
the payment.

(c) Reviews. The contracting officer is responsible for
determining what reviews are required for protection of the
Government’s interests. The contracting officer should
consider the contractor’s experience, performance record,
reliability, financial strength, and the adequacy of controls
established by the contractor for the administration of per-
formance-based payments. Based upon the risk to the
Government, post-payment reviews and verifications
should normally be arranged as considered appropriate by
the contracting officer. If considered necessary by the con-
tracting officer, pre-payment reviews may be required.

(d) Incomplete performance. The contracting officer shall
not approve a performance-based payment until the specified
event or performance criterion has been successfully accom-
plished in accordance with the contract. If an event is cumu-
lative, the contracting officer shall not approve the perfor-
mance-based payment unless all identified preceding events
or criteria are accomplished.

(e) Government-caused delay. Entitlement to a perfor-
mance-based payment is solely on the basis of successful per-
formance of the specified events or performance criteria.
However, if there is a Government-caused delay, the contract-
ing officer may renegotiate the performance-based payment
schedule, to facilitate contractor billings for any successfully
accomplished portions of the delayed event or criterion.

32.1008 Suspension or reduction of performance-based
payments.

The contracting officer shall apply the policy and proce-
dures in paragraphs (a), (b), (c), and (e) of 32.503-6,
Suspension or reduction of payments, whenever exercising
the Government’s rights to suspend or reduce performance-
based payments in accordance with paragraph (e) of the
clause at 52.232-32, Performance-Based Payments.

32.1009 Title.
(a) Since the clause at 52.232-32, Performance-Based
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Payments, gives the Government title to the property
described in paragraph (f) of the clause, the contracting
officer must ensure that the Government title is not com-
promised by other encumbrances. Ordinarily, the contract-
ing officer, in the absence of reason to believe otherwise,
may rely upon the contractor's certification contained in the
payment request.

(b) If the contracting officer becomes aware of any
arrangement or condition that would impair the
Government's title to the property affected by the
Performance-Based Payments clause, the contracting offi-
cer shall require additional protective provisions.

(c) The existence of any such encumbrance is a viola-
tion of the contractor's obligations under the contract, and
the contracting officer may, if necessary, suspend or reduce
payments under the terms of the Performance-Based
Payments clause covering failure to comply with a material
requirement of the contract. In addition, if the contractor
fails to disclose an existing encumbrance in the certifica-
tion, the contracting officer should consult with legal coun-
sel concerning possible violation of 31 U.S.C. 3729, the
False Claims Act.

32.1010 Risk of loss.

(a) Under the clause at 52.232-32, Performance-Based
Payments, and except for normal spoilage, the contractor
bears the risk for loss, theft, destruction, or damage to
property affected by the clause, even though title is vested
in the Government, unless the Government has expressly
assumed this risk. The clauses prescribed in this regulation
related to performance-based payments, default, and termi-
nations do not constitute a Government assumption of risk.

(b) If a loss occurs in connection with property for
which the contractor bears the risk, and the property is
needed for performance, the contractor is obligated to
repay the Government the performance-based payments
related to the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (e)(2) of the
Performance-Based Payments clause. In addition, while
the contractor is not required to repay previous perfor-
mance-based payments in the event of a loss for which the
Government has assumed the risk, such a loss may prevent
the contractor from making the certification required by the
Performance-Based Payments clause.

SUBPART 32.11—ELECTRONIC FUNDS
TRANSFER

32.1100 Scope of subpart.
This subpart provides policy and procedures for
Government payment by electronic funds transfer (EFT).
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32.1101 Policy.

(a) 31 U.S.C. 3332(e) requires payment by EFT in cer-
tain situations. The payment office, not the contracting
officer, determines if payment is to be made by EFT. The
payment office may determine not to require submission of
EFT information in accordance with paragraph (j) of the
contract clauses at 52.232-33 and 52.232-34.

(b) The Government will protect against improper dis-
closure of a contractor’s EFT information. The clauses at
52.232-33 and 52.232-34 require the contractor to submit
such information directly to the payment office.

(c) Contractors that do not have an account at a domestic
United States financial institution or an authorized payment
agent are exempted by 31 U.S.C. 3332 until January 1, 1999,
from the requirement to be paid by EFT. The clause at
52.232-33 provides for the contractor to submit a certification
to that effect directly to the payment office in lieu of the EFT
information otherwise required by the clause.

(d) Payment by EFT is the preferred method of contract
payment in normal contracting situations. However, in
accordance with 31 CFR 208.3(c), certain classes of con-
tracts have been authorized specific limited exceptions as
listed in paragraphs (d)(1) through (4) of this section. In
these situations, the method of payment shall be specified
by the payment office, either through agency regulations or
by specific agreement.

(1) Contracts awarded by contracting officers outside
the United States and Puerto Rico shall provide for pay-
ment by other than EFT. However, payment by EFT is
acceptable for this type of contract if the contractor
agrees and the payment office concurs.

(2) Contracts denominated or paid in other than
United States dollars shall provide for payment by other
than EFT.

(3) Classified contracts (see 4.401) shall provide for

payment by other than EFT where payment by EFT
could compromise the safeguarding of classified infor-
mation or national security, or where arrangements for
appropriate EFT payments would be impractical due to
security considerations.

(4) Contracts executed by deployed contracting offi-
cers in the course of military operations, including, but
not limited to, contingency operations as defined in 10
U.S.C. 101(a)(13), or contracts executed by any con-
tracting officer in the conduct of emergency operations,
such as responses to natural disasters or national or civil
emergencies, shall provide for payment by other than
EFT where (i) EFT payment is not known to be possi-
ble, or (ii) EFT payment would not support the objec-
tives of the operation. Contracting officers predesignat-
ed to perform contracting duties in the event of these

operations shall include coordinated plans for payment
arrangements as part of the pre-contingency contract
operations planning.

32.1102 Assignment of claims.

The use of EFT payment methods is not a substitute for
a properly executed assignment of claims in accordance
with Subpart 32.8. EFT information which shows the ulti-
mate recipient of the transfer to be other than the contrac-
tor, in the absence of a proper assignment of claims, is con-
sidered to be incorrect EFT information within the meaning
of the "Suspension of Payment" paragraphs of the EFT
clauses at 52.232-33 and 52.232-34.

32.1103 Contract clauses.

(@) Unless instructed otherwise by the cognizant pay-
ment office or agency guidance, the contracting officer
shall insert the clause at 52.232-33, Mandatory Information
for Electronic Funds Transfer Payment, in all solicitations
and resulting contracts which (1) will not be paid through
use of the Governmentwide commercial purchase card (see
13.103(e)); and (2) are not otherwise excepted in accor-
dance with 32.1101(d). The clause may be inserted in
other contracts if the contractor requests payment by EFT
and the payment office concurs.

(b) Unless instructed otherwise by agency guidance, the
contracting officer shall insert the clause at 52.232-34,
Optional Information for Electronic Funds Transfer
Payment, in all solicitations and resulting contracts which
(1) do not contain the clause at 52.232-33; (2) will not be
paid through use of the Governmentwide commercial pur-
chase card (see 13.103(e)); and (3) are not otherwise
excepted in accordance with 32.1101(d).

(c) For contracts containing the clause at 52.212-4,
Contract Terms and Conditions—Commercial Items, if the
clause at 52.232-33, Mandatory Information for Electronic
Funds Transfer Payment, will not be included in the con-
tract in accordance with paragraph (a) of this section, the
contracting officer shall attach an addendum to the contract
that deletes the clause at 52.232-33 and—

(1) If required by paragraph (b) of this section, incorpo-
rates the clause at 52.232-34, Optional Information for
Electronic Funds Transfer Payment, in the contract; or

(2) If the clause at 52.232-34 is not required, speci-
fies that the Government will make payment under the
contract by check.

(d) If more than one disbursing office will make pay-
ment under a contract, the contracting officer shall include
the EFT clause appropriate for each office and shall identi-
fy the applicability by disbursing office and contract line
item.
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authorized, in accordance with agency procedures, by the
head of the contracting activity, on a nondelegable basis,
upon a written finding that—

(1) Urgent and compelling circumstances which
significantly affect the interest of the United States
will not permit awaiting the decision of the GAO;
and

(ii) Award is likely to occur within 30 days of the
written finding.

(2) A contract award shall not be authorized until the
agency has notified the GAO of the finding in paragraph
(b)(1) of this section.

(3) When a protest against the making of an award is
received and award will be withheld pending disposition
of the protest, the contracting officer should inform the
offerors whose offers might become eligible for award
of the protest. If appropriate, those offerors should be
requested, before expiration of the time for acceptance
of their offer, to extend the time for acceptance to avoid
the need for resolicitation. In the event of failure to
obtain such extensions of offers, consideration should be
given to proceeding under subparagraph (b)(1) of this
section.

(c) Protests after award. (1) When the agency receives
notice of a protest from the GAO within 10 days after con-
tract award or within 5 days after a debriefing date offered
to the protester for any debriefing that is required by
15.1006, whichever is later, the contracting officer shall
immediately suspend performance or terminate the award-
ed contract, except as provided in subparagraphs (c)(2) and
(3) of this section.

(2) In accordance with agency procedures, the head
of the contracting activity may, on a nondelegable basis,
authorize contract performance, notwithstanding the
protest, upon a written finding that—

(i) Contract performance will be in the best inter-
ests of the United States; or

(ii) Urgent and compelling circumstances that sig-
nificantly affect the interests of the United States will
not permit waiting for the GAO's decision.

(3) Contract performance shall not be authorized
until the agency has notified the GAO of the finding in
paragraph (c)(2) of this section.

(4) When it is decided to suspend performance or ter-
minate the awarded contract, the contracting officer
should attempt to negotiate a mutual agreement on a no-
cost basis.

(5) When the agency receives notice of a protest filed
with the GAO after the dates contained in subparagraph
(c)(1), the contracting officer need not suspend contract
performance or terminate the awarded contract unless
the contracting officer believes that an award may be
invalidated and a delay in receiving the supplies or ser-
vices is not prejudicial to the Government's interest.

(d) Findings and notice. 1If the decision is to proceed

with contract award, or continue contract performance
under paragraphs (b) or (c) of this section, the contracting
officer shall include the written findings or other required
documentation in the file. The contracting officer also
shall give written notice of the decision to the protester and
other interested parties.

(¢) Hearings. The GAO may hold a hearing at the
request of the agency, a protester, or other interested party
who has responded to the notice in paragraph (a)(2) of this
section. A recording or transcription of the hearing will
normally be made, and copies may be obtained from the
GAO. All parties may file comments on the hearing and
report within 7 days of the hearing.

(f) GAO decision time. GAO issues its recommendation
on a protest within 100 days from the date of filing of the
protest with the GAO, or within 65 days under the express
option. The GAO attempts to issue its recommendation on
an amended protest that adds a new ground of protest with-
in the time limit of the initial protest. If an amended
protest cannot be resolved within the initial time limit, the
GAO may resolve the amended protest through an express
option.

(&) Notice to GAO. 1If the agency has not fully imple-
mented the GAO recommendations with respect to a solici-
tation for a contract or an award or a proposed award of a
contract within 60 days of receiving the GAG recommen-
dations, the head of the contracting activity responsible for
that contract shall report the failure to the GAO not later
than 5 days after the expiration of the 60-day period. The
report shall explain the reasons why the GAQ's recommen-
dation, exclusive of costs, has not been followed by the
agency.

(h) Award of costs. (1) If the GAO determines that a
solicitation for a contract, a proposed award, or an award of
a contract does not comply with a statute or regulation, the
GAO may recommend that the agency pay to an appropri-
ate protester the cost, exclusive of profit, of filing and pur-
suing the protest, including reasonable attorney, consultant
and expert witness fees, and bid and proposal preparation
costs. The agency shall use funds available for the pro-
curement to pay the costs awarded.

(2) If the GAO recommends the award of costs to an
interested party, the agency shall attempt to reach an
agreement on the amount of the cost to be paid. If the
agency and the interested party are unable to agree on
the amount to be paid, GAO may, upon request of the
interested party, recommend to the agency the amount
of cost that the agency should pay.

(3) For protests filed on or after October 1, 1995, no
agency shall pay a party, other than a small business
concern within the meaning of section 3(a) of the Small
Business Act (see 19.001, Small business concern),
costs under paragraph (h)(2) of this section—

(1) For consultant and expert witness fees that
exceed the highest rate of compensation for expert
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witnesses paid by the Government pursuant to 5

U.S.C. 3109 and Expert and Consultant

Appointments, 60 FR 45649, September 1, 1995 (5

CFR 304.105); or

(i) For attorneys' fees that exceed $150 per hour,
unless the agency determines, based on the recom-
mendation of the Comptroller General on a case-by-

case basis, that an increase in the cost of living or a

special factor, such as the limited availability of qual-

ified attorneys for the proceedings involved, justifies

a higher fee. The cap placed on attorneys' fees for

businesses, other than small businesses, constitutes a

benchmark as to a “reasonable” level for attorneys'

fees for small businesses.

(4) A recommended award of costs may be paid by
the agency from funds available to or for the use of the
agency for the acquisition of supplies or services.
Before paying a recommended award of costs, agency
personnel should consult legal counsel. Section
33.104(h) applies to all recommended awards of costs
which have not yet been paid.

(5) If the GAO recommends that the agency pay
costs (as defined in paragraph (h)(1) of this section) and
the agency does not promptly pay the costs, the agency
shall promptly report to GAO the reasons for the failure
to follow the GAO recommendation.

(6) Any costs the contractor receives under this sec-
tion shall not be the subject of subsequent proposals,
billings, or claims against the Government and those
exclusions should be reflected in the cost agreement.

(7) If the Government pays costs, as provided in
paragraph (h)(1) of this section, where a postaward
protest is sustained as the result of an awardee’s inten-
tional or negligent misstatement, misrepresentation, or
miscertification, the Government may require the
awardee to reimburse the Government the amount of
such costs. In addition to any other remedy available,
and pursuant to the requirements of Subpart 32.6, the
Government may collect this debt by offsetting the
amount against any payment due the awardee under any
contract between the awardee and the Government.

33.105 [Reserved]

33.106 Solicitation provision and contract clause.

(a) The contracting officer shall insert the provision at
52.233-2, Service of Protest, in solicitations for contracts
expected to exceed the simplified acquisition threshold.

(b) The contracting officer shall insert the clause at
52.233-3, Protest After Award, in all solicitations and con-
tracts. If a cost reimbursement contract is contemplated, the
contracting officer shall use the clause with its Alternate 1.
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SUBPART 33.2—DISPUTES AND APPEALS

33.201 Definitions.

“Accrual of a claim” occurs on the date when all events,
which fix the alleged liability of either the Government or
the contractor and permit assertion of the claim, were
known or should have been known. For liability to be
fixed, some injury must have occurred. However, mone-
tary damages need not have been incurred.

“Alternative dispute resolution (ADR)” means any pro-
cedure or combination of procedures voluntarily used to
resolve issues in controversy without the need to resort to
litigation. These procedures may include, but are not limit-
ed to, assisted settlement negotiations, conciliation, facili-
tation, mediation, fact-finding, minitrials, and arbitration.

“Claim,” as used in this part, means a written demand or
written assertion by one of the contracting parties seeking,
as a matter of right, the payment of money in a sum certain,
the adjustment or interpretation of contract terms, or other
relief arising under or relating to the contract. A claim aris-
ing under a contract, unlike a claim relating to that con-
tract, is a claim that can be resolved under a contract clause
that provides for the relief sought by the claimant.
However, a written demand or written assertion by the con-
tractor seeking the payment of money exceeding $100,000
is not a claim under the Contract Disputes Act of 1978
until certified as required by the Act and 33.207. A vouch-
er, invoice, or other routine request for payment that is not
in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the con-
tracting officer as provided in 33.206(a), if it is disputed
either as to liability or amount or is not acted upon in a rea-
sonable time.

“Defective certification,” as used in this subpart, means
a certificate which alters or otherwise deviates from the
language in 33.207(c) or which is not executed by a person
duly authorized to bind the contractor with respect to the
claim. Failure to certify shall not be deemed to be a defec-
tive certification.

“Issue in controversy” means a material disagreement
between the Government and the contractor which (1) may
result in a claim or (2) is all or part of an existing claim.

“Misrepresentation of fact,” as used in this part, means a
false statement of substantive fact, or any conduct which
leads to the belief of a substantive fact material to proper
understanding of the matter in hand, made with intent to
deceive or mislead.

“Neutral person,” as used in this subpart, means an
impartial third party, who serves as a mediator, fact finder,
or arbitrator, or otherwise functions to assist the parties to
resolve the issues in controversy. A neutral person may be
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35.017-1 Sponsoring agreements.

(a) In order to facilitate a long-term relationship
between the Government and an FFRDC, establish the
FFRDC's mission, and ensure a periodic reevaluation of the
FEFRDC, a written agreement of sponsorship between the
Government and the FFRDC shall be prepared when the
FFRDC is established. The sponsoring agreement may
take various forms; it may be included in a contract
between the Government and the FFRDC, or in another
legal instrument under which an FERDC accomplishes
effort, or it may be in a separate written agreement.
Notwithstanding its form, the sponsoring agreement shall
be clearly designated as such by the sponsor.

(b) While the specific content of any sponsoring agree-
ment will vary depending on the situation, the agreement
shall contain, as a minimum, the requirements of paragraph
(c) of this subsection. The requirements for, and the con-
tents of, sponsoring agreements may be as further specified
in sponsoring agencies' policies and procedures.

(¢) As a minimum, the following requirements must be
addressed in either a sponsoring agreement or sponsoring
agencies' policies and procedures:

(1) A statement of the purpose and mission of the
FFRDC.

(2) Provisions for the orderly termination or nonre-
newal of the agreement, disposal of assets, and settle-
ment of liabilities. The responsibility for capitalization
of an FFRDC must be defined in such a manner that
ownership of assets may be readily and equitably deter-
mined upon termination of the FFRDC's relationship
with its sponsor(s).

(3) A provision for the identification of retained
earnings (reserves) and the development of a plan for
their use and disposition.

(4) A prohibition against the FFRDC competing
with any non-FFRDC concern in response to a Federal
agency request for proposal for other than the operation
of an FFRDC. This prohibition is not required to be
applied to any parent organization or other subsidiary of
the parent organization in its non-FFRDC operations.
Requests for information, qualifications or capabilities
can be answered unless otherwise restricted by the spon-
SOr.

accept work from other than the sponsor(s). If nonspon-

sor work can be accepted, a delineation of the proce-

dures to be followed, along with any limitations as to
the nonsponsors from which work can be accepted

(other Federal agencies, State or local governments,

nonprofit or profit organizations, etc.).

(d) The sponsoring agreement or sponsoring agencies'
policies and procedures may also contain, as appropriate,
other provisions, such as identification of—

(1) Any cost elements which will require advance
agreement if cost-type contracts are used; and

(5) A delineation of whether or not the FFRDC may

(2) Considerations which will affect negotiation of
fees where payment of fees is determined by the spon-
sor(s) to be appropriate.

(e) The term of the agreement will not exceed 5 years,
but can be renewed, as a result of periodic review, in incre-
ments not to exceed 5 years.

35.017-2 Establishing or changing an FFRDC.

To establish an FFRDC, or change its basic purpose and
mission, the sponsor shall ensure the following:

(a) Existing alternative sources for satisfying agency
requirements cannot effectively meet the special research
or development needs.

(b) The notices required for publication (see 5.205(b))
are placed as required.

(¢) There is sufficient Government expertise available
to adequately and objectively evaluate the work to be per-
formed by the FFRDC.

(d) The Executive Office of the President, Office of
Science and Technology Policy, Washington, DC 20506, is
notified.

(e) Controls are established to ensure that the costs of the
services being provided to the Government are reasonable.

(f) The basic purpose and mission of the FFRDC is stat-
ed clearly enough to enable differentiation between work
which should be performed by the FFRDC and that which
should be performed by non-FEFRDC's.

(g) A reasonable continuity in the level of support to the
FFRDC is maintained, consistent with the agency's need
for the FFRDC and the terms of the sponsoring agreement.

(h) The FERDC is operated, managed, or administered
by an autonomous organization or as an identifiably sepa-
rate operating unit of a parent organization, and is required
to operate in the public interest, free from organizational
conflict of interest, and to disclose its affairs (as an
FFRDC) to the primary sponsor.

(i) Quantity production or manufacturing is not per-
formed unless authorized by legislation.

() Approval is received from the head of the sponsoring
agency.

35.017-3 Using an FFRDC.

(a) All work placed with the FFRDC must be within the
purpose, mission, general scope of effort, or special compe-
tency of the FFRDC.

(b) Where the use of the FFRDC by a nonsponsor is
permitted by the sponsor, the sponsor shall be responsible
for compliance with paragraph (a) of this subsection. The
nonsponsoring agency is responsible for making the deter-
mination required by 17.502 and providing the documenta-
tion required by 17.504(e). When permitted by the spon-
sor, a Federal agency may contract directly with the
FFRDC in which case that Federal agency is responsible
for compliance with Part 6.
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35.017-4 Reviewing FFRDC's.

(a) The sponsor, prior to extending the contract or
agreement with an FFRDC, shall conduct a comprehensive
review of the use and need for the FFRDC. The review
will be coordinated with any co-sponsors and may be per-
formed in conjunction with the budget process. If the
sponsor determines that its sponsorship is no longer appro-
priate, it shall apprise other agencies which use the FFRDC
of the determination and afford them an opportunity to
assume sponsorship.

(b) Approval to continue or terminate the sponsorship
shall rest with the head of the sponsoring agency. This
determination shall be based upon the results of the review
conducted in accordance with paragraph (c) of this subsec-
tion.

(c) An FFRDC review should include the following:

(1) An examination of the sponsor’s special technical
needs and mission requirements that are performed by
the FFRDC to determine if and at what level they con-
tinue to exist.

(2) Consideration of alternative sources to meet the
sponsor's needs.

(3) An assessment of the efficiency and effective-
ness of the FFRDC in meeting the sponsor's needs,
including the FFRDC's ability to maintain its objectivi-
ty, independence, quick response capability, currency in
its field(s) of expertise, and familiarity with the needs of
its sponsor.

(4) An assessment of the adequacy of the FFRDC
management in ensuring a cost-effective operation.

(5) A determination that the criteria for establishing
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the FERDC continue to be satisfied and that the spon-
soring agreement is in compliance with 35.017-1.

35.017-5 Terminating an FFRDC.

When a sponsor's need for the FFRDC no longer exists,
the sponsorship may be transferred to one or more
Government agencies, if appropriately justified. If the
FFRDC is not transferred to another Government agency, it
shall be phased out.

35.017-6 Master list of FFRDC's.

The National Science Foundation (NSF) maintains a
master Government list of FFRDC's. Primary sponsors
will provide information on each FFRDC, including spon-
soring agreements, mission statements, funding data, and
type of R&D being performed, to the NSF upon its request
for such information.

35.017-7 Limitation on the creation of new FFRDC's.

Pursuant to 10 U.S.C. 2367, the Secretary of Defense,
the Secretary of the Army, the Secretary of the Navy, the
Secretary of the Air Force, the Secretary of Transportation,
and the Administrator of the National Aeronautics and
Space Administration may not obligate or expend amounts
appropriated to the Department of Defense for purposes of
operating an FFRDC that was not in existence before June
2, 1986, until (a) the head of the agency submits to
Congress a report with respect to such center that describes
the purpose, mission, and general scope of effort of the
center; and (b) a period of 60 days, beginning on the date
such report is received by Congress, has elapsed.
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37.000 Scope of part.

This part prescribes policy and procedures that are spe-
cific to the acquisition and management of services by con-
tract. This part applies to all contracts for services regard-
less of the type of contract or kind of service being
acquired. Additional guidance for research and develop-
ment services is in Part 35; architect-engineering services
is in Part 36; information technology is in Part 39; and
transportation services is in Part 47. Parts 35, 36, 39, and
47 take precedence over this part in the event of inconsis-
tencies. This part includes, but is not limited to, contracts
for services to which the Service Contract Act of 1965, as
amended, applies (see Subpart 22.10).

SUBPART 37.1—SERVICE CONTRACTS—
GENERAL

37.101 Definitions.

“Child care services” means child protective services
(including the investigation of child abuse and neglect
reports), social services, health and mental health care, child
(day) care, education (whether or not directly involved in
teaching), foster care, residential care, recreational or reha-
bilitative programs, and detention, correctional, or treatment
services.

“Nonpersonal services contract” means a contract under
which the personnel rendering the services are not subject,
either by the contract’s terms or by the manner of its admin-
istration, to the supervision and control usually prevailing in
relationships between the Government and its employees.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear, in effect, Government employees (see
37.104).

“Service contract” means a contract that directly engages
the time and effort of a contractor whose primary purpose is
to perform an identifiable task rather than to furnish an end
item of supply. A service contract may be either a nonper-
sonal or personal contract. It can also cover services per-
formed by either professional or nonprofessional personnel
whether on an individual or organizational basis. Some of
the areas in which service contracts are found include the
following:

(a) Maintenance, overhaul, repair, servicing, rehabilita-
tion, salvage, modernization, or modification of supplies,
systems, or equipment.

(b) Routine recurring maintenance of real property.

(c) Housekeeping and base services.

(d) Advisory and assistance services.

(e) Operation of Government-owned equipment facili-
ties, and systems.

(f) Communications services.

(8) Architect-Engineering (see Subpart 36.6).

(h) Transportation and related services (see Part 47).

(i) Research and development (sce Part 35).

37.102 Policy.

(a) Agencies shall generally rely on the private sector
for commercial services (see OMB Circular No. A-76,
Performance of Commercial Activities and Subpart 7.3).

(b) Agencies shall not award a contract for the performance
of an inherently governmental function (sce Subpart 7.5).

(c) Non-personal service contracts are proper under
general contracting authority.

(d) Agency program officials are responsible for accu-
rately describing the need to be filled, or problem to be
resolved, through service contracting in a manner that
ensures full understanding and responsive performance by
contractors and, in so doing, should obtain assistance from
contracting officials, as needed.

(e) Agencies shall establish effective management prac-
tices in accordance with Office of Federal Procurement
Policy (OFPP) Policy Letter 93-1, Management Oversight
of Service Contracting, to prevent fraud, waste, and abuse
in service contracting,

(f) Services are to be obtained in the most cost-effective
manner, without barriers to full and open competition, and
free of any potential conflicts of interest.

(g) Agencies shall ensure that sufficiently trained and
experienced officials are available within the agency to
manage and oversee the contract administration function.

37.103 Contracting officer responsibility.

(a) The contracting officer is responsible for ensuring
that a proposed contract for services is proper. For this pur-
pose the contracting officer shall—

(1) Determine whether the proposed service is for a
personal or nonpersonal services contract using the defi-
nitions in 37.101 and the guidelines in 37.104;

(2) In doubtful cases, obtain the review of legal coun-
sel; and
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(3) Document the file (except as provided in para-
graph (b) of this section) with (i) the opinion of legal
counsel, if any, (ii) a memorandum of the facts and ratio-
nale supporting the conclusion that the contract does not
violate the provisions in 37.104(b), and (iii) any further
documentation that the contracting agency may require.
(b) Nonpersonal services contracts are exempt from the

requirements of subparagraph (a)(3) of this section.

(c) Verify that the contract file contains the certifications
required of contractor employees serving as Government
procurement officials (see 3.104-9).

(d) Ensure that contracts for child care services include
requirements for criminal history background checks on
employees who will perform child care services under the
contract in accordance with 42 U.S.C. 13041, as amended,
and agency procedures.

37.104 Personal services contracts.

(a) As indicated in 37.101, a personal services contract is
characterized by the employer-employee relationship it cre-
ates between the Government and the contractor’s person-
nel. The Government is normally required to obtain its
employees by direct hire under competitive appointment or
other procedures required by the civil service laws.
Obtaining personal services by contract, rather than by
direct hire, circumvents those laws unless Congress has
specifically authorized acquisition of the services by con-
tract.

(b) Agencies shall not award personal services contracts
unless specifically authorized by statute (e.g., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee relationship under a ser-
vice contract occurs when, as a result of (i) the contract’s
terms or (ii) the manner of its administration during perfor-
mance, contractor personnel are subject to the relatively
continuous supervision and control of a Government officer
or employee. However, giving an order for a specific article
or service, with the right to reject the finished product or
result, is not the type of supervision or control that converts
an individual who is an independent contractor (such as a
contractor employee) into a Government employee.

(2) Each contract arrangement must be judged in the
light of its own facts and circumstances, the key question
always being: Will the Government exercise relatively con-
tinuous supervision and control over the contractor person-
nel performing the contract. The sporadic, unauthorized
supervision of only one of a large number of contractor
employees might reasonably be considered not relevant,
while relatively continuous Government supervision of a
substantial number of contractor employees would have to
be taken strongly into account (see (d) below).

(d) The following descriptive elements should be used as
a guide in assessing whether or not a proposed contract is
personal in nature:

(1) Performance on site.
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(2) Principal tools and equipment furnished by the
Government.

(3) Services are applied directly to the integral effort
of agencies or an organizational subpart in furtherance of
assigned function or mission.

(4) Comparable services, meeting comparable needs,
are performed in the same or similar agencies using civil
service personnel.

(5) The need for the type of service provided can rea-
sonably be expected to last beyond 1 year.

(6) The inherent nature of the service, or the manner
in which it is provided, reasonably requires directly or
indirectly, Government direction or supervision of con-
tractor employees in order to—

(i) Adequately protect the Government’s interest;

(ii) Retain control of the function involved; or

(iii) Retain full personal responsibility for the
function supported in a duly authorized Federal offi-
cer or employee.

(e) When specific statutory authority for a personal ser-
vice contract is cited, obtain the review and opinion of legal
counsel.

(f) Personal services contracts for the services of individ-
ual experts or consultants are limited by the Classification
Act. In addition, the Office of Personnel Management has
established requirements which apply in acquiring the per-
sonal services of experts or consultants in this manner (e.g.,
benefits, taxes, conflicts of interest). Therefore, the con-
tracting officer shall effect necessary coordination with the
cognizant civilian personnel office.

37.105 Competition in service contracting.

(a) Unless otherwise provided by statute, contracts for
services shall be awarded through sealed bidding whenever
the conditions in 6.401(a) are met, (except see 6.401(b)).

(b) The provisions of statute and Part 6 is this regulation
requiring competition apply fully to service contracts. The
method of contracting used to provide for competition may
vary with the type of service being acquired and may not
necessarily be limited to price competition.

37.106 Funding and term of service contracts.

(a) When contracts for services are funded by annual
appropriations, the term of contracts so funded shall not
extend beyond the end of the fiscal year of the appropriation
except when authorized by law (see paragraph (b) of this
section for certain service contracts, 32.703-2 for contracts
conditioned upon availability of funds, and 32.703-3 for
contracts crossing fiscal years).

(b) 41 U.S.C. 2531, as amended by Section 1073 of the
Federal Acquisition Streamlining Act of 1994 (Pub. L. 103-
355), authorizes the head of any executive agency except
the Department of Defense, United States Coast Guard, and
the National Aeronautics and Space Administration (41
U.S.C. 252(a)(1)), to enter into a basic contract, options, or
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37.109

orders under that contract for procurement of severable ser-
vices for a period that begins in one fiscal year and ends in
the next fiscal year if the period of the basic contract,
options or orders under that contract does not exceed one
year each. Funds made available for a fiscal year may be
obligated for the total amount of an action entered into
under this authority (see 32.703-3(b)). Consult agency
supplements for similar authorities that may exist for the
Department of Defense, United States Coast Guard, or the
National Aeronautics and Space Administration.

37.107 Service Contract Act of 1965.

The Service Contract Act of 1965 (41 U.S.C. 351-357)
(the Act) provides for minimum wages and fringe benefits
as well as other conditions of work under certain types of
service contracts. Whether or not the Act applies to a spe-

cific service contract will be determined by the definitions
and exceptions given in the Act, or implementing regula-
tions.

37.108 Small business Certificate of Competency.

In those service contracts for which the Government
requires the highest competence obtainable, as evidenced
in a solicitation by a request for a technical/management
proposal and a resultant technical evaluation and source
selection, the small business Certificate of Competency
procedures may not apply (see Subpart 19.6).

37.109 Services of quasi-military armed forces.
Contracts with “Pinkerton Detective Agencies or similar

organizations” are prohibited by 5 U.S.C. 3108. This prohi-

bition applies only to contracts with organizations that offer

(The next page is 37-3.)
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37.504

SUBPART 37.5—MANAGEMENT OVERSIGHT OF
SERVICE CONTRACTS

37.500 Scope of subpart.

This subpart establishes responsibilities for implement-
ing Office of Federal Procurement Policy (OFPP) Policy
Letter 93-1, Management Oversight of Service
Contracting.

37.501 Definition.

“Best practices,” as used in this subpart, means tech-
niques that agencies may use to help detect problems in the
acquisition, management, and administration of service
contracts. Best practices are practical techniques gained
from experience that agencies may use to improve the pro-
curement process.

37.502 Exclusions.

(@) This subpart does not apply to services that are 1)
obtained through personnel appointments and advisory
committees; (2) obtained through personal service con-
tracts authorized by statute; (3) for construction as defined
in 36.102; or (4) obtained through interagency agreements
where the work is being performed by in-house Federal
employees.

(b) Services obtained under contracts below the simpli-
tied acquisition threshold and services incidental to supply
contracts also are excluded from the requirements of this

subpart. However, good management practices and con-
tract administration techniques should be used regardless
of the contracting method.

37.503 Agency-head responsibilities.

The agency head or designee should ensure that—

(a) Requirements for services are clearly defined and
appropriate performance standards are developed so that
the agency’s requirements can be understood by potential
offerors and that performance in accordance with contract
terms and conditions will meet the agency’s requirements;

(b) Service contracts are awarded and administered in a
manner that will provide the customer its supplies and ser-
vices within budget and in a timely manner;

(¢) Specific procedures are in place before contracting
for services to ensure compliance with OFPP Policy Letters
92-1, Inherently Governmental Functions, 91-2, Service
Contracting, and 89-1, Conflicts of Interest Policies
Applicable to Consultants; and

(d) Strategies are developed and necessary staff training
is initiated to ensure effective implementation of the poli-
cies in 37.102.

37.504 Contracting officials’ responsibilities.

Contracting officials should ensure that “best practices”
techniques are used when contracting for services and in
contract management and administration (see OFPP Policy
Letter 93-1).
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the risks involved and consistent with current policy?

(10) Has adequate consideration been obtained for
any proposed subcontract that will involve the use of
Government-furnished facilities?

(11) Has the contractor adequately and reasonably
translated prime contract technical requirements into
subcontract requirements?

(12) Does the prime contractor comply with applica-
ble cost accounting standards for awarding the subcon-
tract?

(13) Is the proposed subcontractor on the List of
Parties Excluded from Federal Procurement and
Nonprocurement Programs (see Subpart 9.4)?

(b) Particularly careful and thorough consideration
under paragraph (a) of this section is necessary when—

(1) The prime contractor’s purchasing system or per-
formance is inadequate;

(2) Close working relationships or ownership affilia-
tions between the prime and subcontractor may preclude
free competition or result in higher prices;

(3) Subcontracts are proposed for award on a non-
competitive basis, at prices that appear unreasonable, or
at prices higher than those offered to the Government in
comparable circumstances; or

(4) Subcontracts are proposed on a cost-reimburse-
ment, time-and-materials, or labor-hour basis.

44.203 Consent limitations.

(a) The contracting officer’s consent to a subcontract or
approval of the contractor’s purchasing system does not
constitute a determination of the acceptability of the sub-
contract terms or price, or of the allowability of costs,
unless the consent or approval specifies otherwise.

(b) Contracting officers shall not consent to—

(1) Cost-reimbursement subcontracts if the fee
exceeds the fee limitations of 16.301-3;

(2) Subcontracts providing for payment on a cost-
plus-a-percentage-of-cost basis;

(3) Subcontracts obligating the contracting officer to
deal directly with the subcontractor;

(4) Subcontracts that make the results of arbitration,
Jjudicial determination, or voluntary settlement between
the prime contractor and subcontractor binding on the
Government; or

(5) Repetitive or unduly protracted use of cost-reim-
bursement, time-and-materials, or labor-hour subcon-
tracts (contracting officers should follow the principles
of 16.103(c)).

(c) Contracting officers should not refuse consent to a
subcontract merely because it contains a clause giving the
subcontractor the right of indirect appeal to an agency
board of contract appeals if the subcontractor is affected by
a dispute between the Government and the prime contrac-
tor. Indirect appeal means assertion by the subcontractor of
the prime contractor’s right to appeal or the prosecution of

an appeal by the prime contractor on the subcontractor’s
behalf. The clause may also provide that the prime contrac-
tor and subcontractor shall be equally bound by the con-
tracting officer’s or board’s decision. The clause may not
attempt to obligate the contracting officer or the appeals
board to decide questions that do not arise between the
Government and the prime contractor or that are not cog-
nizable under the clause at 52.233-1, Disputes.

44.204 Contract clauses.

(a) Fixed-price contracts. (1) Except as specified in
(a)(2) of this section, the contracting officer—

(i) Shall insert the clause at 52.244-1,
Subcontracts (Fixed-Price Contracts), in solicitations
and contracts when a fixed-price contract is contem-
plated and the contract amount is expected to exceed
$500,000; and

(ii) May insert the clause in solicitations and con-
tracts when a fixed-price contract is contemplated
and the contract amount is not expected to exceed
$500,000, if the contracting officer determines that
its use will be in the Government’s interest.

(2) The clause shall not be used (i) in solicitations
and contracts for mortuary services, refuse services, or
shipment and storage of personal property, when an
agency prescribed clause on approval of subcontractors’
facilities is required, or (ii) in architect-engineer con-
tracts.

(3) If the contracting officer elects to delete the
requirement for advance notification of, or consent to,
any subcontracts that were evaluated during negotia-
tions, the contracting officer shall use the clause with its

Alternate .

(b) Cost-reimbursement and letter contracts. The con-
tracting officer shall insert the clause at 52.244-2,
Subcontracts (Cost-Reimbursement and Letter Contracts),
in solicitations and contracts when a cost-reimbursement or
letter contract is contemplated. If the contracting office is
in DOD, the Coast Guard, or NASA, the contracting officer
shall use the clause with its Alternate I. See also 44.205.

(¢) Time-and-materials and labor-hour contracts. The
contracting officer shall insert the clause at 52.244-3,
Subcontracts (Time-and-Materials and Labor-Hour
Contracts), in solicitations and contracts when a time-and-
materials or labor-hour contract is contemplated.

(d) Architect-engineer contracts. The contracting offi-
cer shall insert the clause at 52.244-4, Subcontractors and
Outside Associates and Consultants, in fixed-price archi-
tect-engineer contracts.

(e) Competition in subcontracting. The contracting offi-
cer shall, when contracting by negotiation, insert the clause
at 52.244-5, Competition in Subcontracting, in solicitations
and contracts when the contract amount is expected to
exceed the simplified acquisition threshold, unless—

(1) A firm-fixed-price contract, awarded on the basis
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of adequate price competition or whose prices are set by
law or regulation, is contemplated; or

(2) A contract of the type and/or purpose identified in
paragraphs (c) and (d) of this section is contemplated.

SUBPART 44.3—CONTRACTORS’ PURCHASING
SYSTEMS REVIEWS

44.301 Objective.

The objective of a contractor purchasing system review
(CPSR) is to evaluate the efficiency and effectiveness with
which the contractor spends Government funds and com-
plies with Government policy when subcontracting. The
review provides the administrative contracting officer
(ACO) a basis for granting, withholding, or withdrawing
approval of the contractor’s purchasing system.

44.302 Requirements.

(a) Determine the need for a CPSR based on, but not
limited to, the past performance of the contractor, and vol-
ume, complexity and dollar value of the subcontracting
activity. If a contractor’s sales to the Government (exclud-
ing sales under sealed bid procedures and sales of commer-
cial items pursuant to Part 12) are expected to exceed $25
million during the next year, perform a review to determine
if a CPSR is needed. Such sales include those represented
by prime contracts, subcontracts under Government prime
contracts, and modifications. Generally, a CPSR is not per-
formed for a specific contract. The head of the agency
responsible for contract administration may raise or lower
the $25 million review level if such action is considered to
be in the Government’s best interest.

(b) Once an initial determination has been made under
paragraph (a) of this section, at least every 3 years the cog-
nizant contract administration activity will determine
whether a purchasing system review is necessary. If neces-
sary, the cognizant contract administration activity will
conduct a purchasing system review.

44.303 Extent of review.

A CPSR requires an evaluation of the contractor’s pur-
chasing system. This evaluation shall not include subcon-
tracts awarded by the contractor exclusively in support of
Government contracts awarded to the contractor that used
sealed bid procedures or that are for commercial items pur-
suant to Part 12. The considerations listed in 44.202-2 for
consent evaluation of particular subcontracts also shall be
used to evaluate the contractor’s purchasing system,
including the contractor’s policies, procedures, and perfor-
mance under that system. Special attention shall be given
to—

(a) The degree of price competition obtained;

(b) Pricing policies and techniques, including methods
of obtaining accurate, complete, and current cost or pricing
data and certification as required;
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(c) Methods of evaluating subcontractor responsibility,
including the contractor's use of the List of Parties
Excluded from Federal Procurement and Nonprocurement
Programs (see 9.404) and, if the contractor has subcon-
tracts with parties on the list, the documentation, systems,
and procedures the contractor has established to protect the
Government's interests (see 9.405-2);

(d) Treatment accorded affiliates and other concerns
having close working arrangements with the contractor;

(e) Policies and procedures pertaining to small business
concerns, including small disadvantaged and women-
owned small business concerns;

(f) Planning, award, and postaward management of
major subcontract programs;

(g) Compliance with Cost Accounting Standards in
awarding subcontracts;

(h) Appropriateness of types of contracts used (see
16.103); and

(i) Management control systems, including internal
audit procedures, to administer progress payments to sub-
contractors.

44.304 Surveillance.

(a) The ACO shall maintain a sufficient level of surveil-
lance to ensure that the contractor is effectively managing
its purchasing program.

(b) Surveillance shall be accomplished in accordance
with a plan developed by the ACO with the assistance of
subcontracting, audit, pricing, technical, or other specialists
as necessary. The plan should cover pertinent phases of a
contractor’s purchasing system (preaward, postaward, per-
formance, and contract completion) and pertinent opera-
tions that affect the contractor’s purchasing and subcon-
tracting. The plan should also provide for reviewing the
effectiveness of the contractor’s corrective actions taken as
a result of previous Government recommendations.
Duplicative reviews of the same areas by CPSR and other
surveillance monitors should be avoided.

44.305 Granting, withholding, or withdrawing
approval.

44.305-1 Responsibilities.

The cognizant ACO is responsible for granting, with-
holding, or withdrawing approval of a contractor’s pur-
chasing system. The ACO shall—

(a) Approve a purchasing system only after determining
that the contractor’s purchasing policies and practices are
efficient and provide adequate protection of the
Government’s interests; and

(b) Promptly notify the contractor in writing of the
granting, withholding, or withdrawal of approval.

44.305-2 Notification.

(a) The notification granting system approval shall |
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include—
(1) Identification of the plant or plants covered by
the approval;
(2) The effective date of approval; and
(3) A statement that system approval—

(1) Applies to all Federal Government contracts at
that plant to the extent that cross-servicing arrange-
ments exist;

(i1) Waives the contractual requirement for
advance notification in fixed-price contracts, but not
for cost-reimbursement contracts;

(iii) Waives the contractual requirement for con-
sent to subcontracts in fixed-price contracts and for
specified subcontracts in cost-reimbursement con-
tracts but not for those subcontracts, if any, selected
for special surveillance and identified in the contract
Schedule; and

(iv) May be withdrawn at any time at the ACO’s
discretion.

(b) In exceptional circumstances, consent to certain sub-
contracts or classes of subcontracts may be required even
though the contractor’s purchasing system has been
approved. The system approval notification shall identify
the class or classes of subcontracts requiring consent.
Reasons for selecting the subcontracts include the fact that
a CPSR or continuing surveillance has revealed sufficient
weaknesses in a particular area of subcontracting to war-
rant special attention by the ACO.

(c) When recommendations are made for improvement
of an approved system, the contractor shall be requested to
reply within 15 days with a position regarding the recom-
mendations.

44.305-3 Withholding or withdrawing approval.

(a) The ACO shall withhold or withdraw approval of a
contractor’s purchasing system when there are major weak-
nesses or when the contractor is unable to provide suffi-
cient information upon which to make an affirmative deter-
mination. The ACO may withdraw approval at any time on
the basis of a determination that there has been a deteriora-
tion of the contractor’s purchasing system or to protect the
Government’s interest. Approval shall be withheld or with-
drawn when there is a recurring noncompliance with
requirements, including but not limited to—

(1) Cost or pricing data (see 15.804);
(2) Implementation of cost accounting standards (see

48 CFR Chapter 99 (appendix B, FAR loose-leaf edi-

tion));

(3) Advance notification as required by the clauses
prescribed in 44.204; or
(4) Small business subcontracting (see Subpart

19.7).

(b) When approval of the contractor’s purchasing system
is withheld or withdrawn, the ACO shall within 10 days
after completing the in-plant review (1) inform the contrac-

tor in writing, (2) specify the deficiencies that must be cor-
rected to qualify the system for approval, and (3) request the
contractor to furnish within 15 days a plan for accomplish-
ing the necessary actions. If the plan is accepted, the ACO
shall make a follow-up review as soon as the contractor
notifies the ACO that the deficiencies have been corrected.

44.306 Disclosure of approval status.

Upon request, the ACO may inform a contractor that the
purchasing system of a proposed subcontractor has been
approved or disapproved, but shall caution that the
Government will not keep the contractor advised of any
changes in the approval status. If the proposed subcontrac-
tor’s purchasing system has not been reviewed, the contrac-
tor shall be so advised. ‘

44.307 Reports.

The ACO shall distribute copies of CPSR reports; noti-
fications granting, withholding, or withdrawing system
approval; and Government recommendations for improve-
ment of an approved system, including the contractor’s
response, to at least—

(a) The cognizant contract audit office:

(b) Activities prescribed by the cognizant agency; and

(c) The contractor (except that furnishing copies of the
contractor’s response is optional).

SUBPART 44.4—SUBCONTRACTS FOR
COMMERCIAL ITEMS AND COMMERCIAL
COMPONENTS

44.400 Scope of subpart.

This subpart prescribes the policies limiting the contract
clauses a prime contractor may be required to apply to any
subcontractors that are furnishing commercial items or
commercial components in accordance with Section
8002(b)(2) (Public Law 103-355).

44.401 Applicability.

This subpart applies to all contracts and subcontracts.
For the purpose of this subpart, the term “subcontract” has
the same meaning as defined in Part 12.

44.402 Policy requirements.
(a) Contractors and subcontractors at all tiers shall, to
the maximum extent practicable:

(1) Be required to incorporate commercial items or
nondevelopmental items as components of items deliv-
ered to the Government; and

(2) Not be required to apply to any of its divisions,
subsidiaries, affiliates, subcontractors or suppliers that
are furnishing commercial items or commercial compo-
nents any clause, except those—

(i) Required to implement provisions of law or
executive orders applicable to subcontractors furnish-
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ing commercial items or commercial components; or
(ii) Determined to be consistent with customary
commercial practice for the item being acquired.

(b) The clause at 52.244-6, Subcontracts for Commercial
Items and Commercial Components, implements the policy
in paragraph (a) of this section. Notwithstanding any other
clause in the prime contract, only those clauses identified in
the clause at 52.244-6 are required to be in subcontracts for
commercial items or commercial components.
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(c) Agencies may supplement the clause at 52.244-6
only as necessary to reflect agency unique statutes applica-
ble to the acquisition of commercial items.

44.403 Contract clause.

The contracting officer shall insert the clause at 52.244-
6, Subcontracts for Commercial Items and Commercial
Components, in solicitations and contracts for supplies or
services other than commercial items.




52.215-30
52.215-31
52.215-32
52.215-33
52.215-34
52.215-35

52.215-36

52.215-37
52.215-38
52.215-39

52.215-40
52.215-41

52.215-42

52.216-1
52.216-2

52.216-3

52.216-4

52.216-5

52.216-6

52.216-7

52.216-8

52.216-9

52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26

52.216-27
52.216-28

52.217-1
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Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money.

[Reserved]

Order of Precedence.

Evaluation of Offers for Multiple Awards.

Annual Representations and Certifications—
Negotiation.

Late Submissions, Modifications, and With-
drawals of Proposals (Overseas).

[Reserved]

Preparation of Offers-—Construction.

Reversion or Adjustment of Plans for Post-
retirement Benefits Other Than Pensions
(PRB).

Notification of Ownership Changes.

Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing
Data.

Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing
Data—Modifications.

Type of Contract.

Economic Price Adjustment—Standard
Supplies.

Economic Price Adjustment—Semistandard
Supplies.

Economic Price Adjustment—Labor and
Material.

Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.

Allowable Cost and Payment—Facilities Use.

Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.

Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Defini-
tization,

Single or Multiple Awards.

Multiple Awards for Advisory and Assistance
Services.

[Reserved]

52.217-2  Cancellation Under Multiyear Contracts.

52.217-3  Evaluation Exclusive of Options.

52.217-4  Evaluation of Options Exercised at Time of
Contract Award.

52.217-5 Evaluation of Options.

52.217-6  Option for Increased Quantity.

52.217-7 Option for Increased Quantity—Separately
Priced Line Item.

52.217-8 Option to Extend Services.

52.217-9  Option to Extend the Term of the Contract.

52.218 [Reserved]

52.219-1 Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3—

52.219-5 [Reserved]
52.219-6  Notice of Total Small Business Set-Aside.
52.219-7 Notice of Partial Small Business Set-Aside.
52.219-8 Utilization of Small, Small- Disadvantaged
and Women-Owned Small Business
Concerns.

52.219-9 Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns. ‘

Small Business Concern Representation for the
Small Business Competitiveness Demon-
stration Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for

Targeted Industry Categories under the
Small Business Competitiveness Demon-
stration Program.

52.219-19

52.220—
52.221  [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards
Act—Overtime Compensation.

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9  Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Require-
ments.
52.222-11 Subcontracts (Labor Standards).
(FAC90-46) 3
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Contract Termination—Debarment.

Compliance with Davis-Bacon and Related Act
Regulations.

Disputes Concerning Labor Standards.

Certification of Eligibility.

Approval of Wage Rates.

Labor Standards for Construction Work—
Facilities Contracts.

52.222-18—

52.222-19 [Reserved]

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Certification of Nonsegregated Facilities.

52.222-22 Previous Contracts and Compliance

Reports.

52.222-23 Notice of Requirement for Affirmative
Action to Ensure Equal Employment
Opportunity.

Preaward On-Site Equal Opportunity Compli-
ance Review.

Affirmative Action Compliance.

Equal Opportunity.

Affirmative Action Compliance Requirements
for Construction.

Equal Opportunity Preaward Clearance of
Subcontracts.

52.222-29 Notification of Visa Denial.

52.222-30—

52.222-34 [Reserved]
52.222-35 Affirmative Action for Special Disabled and
Vietnam Era Veterans.
52.222-36 Affirmative Action for Handicapped
Workers.
52.222-37 Employment Reports on Special Disabled
Veterans and Veterans of the Vietnam Era.
52.222-38—
52.222-40[Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

[Reserved]

Evaluation of Compensation for Professional
Employees.

SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective
Bargaining Agreements (CBA).

52.222-48 Exemption from Application of Service

Contract Act Provisions for Contracts for

Maintenance, Calibration, and/or Repair

of Certain Information Technology,

Scientific and Medical, and/or Office and

52.222-12
52.222-13

52.222-14
52.222-15

52.222-16
52.222-17

52.222-24
52.222-25
52.222-26
52.222-27

52.222-28

52.222-44

52.222-45
52.222-46

52.222-47

Business Equipment—Contractor

Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.223-1 Clean Air and Water Certification.

52.223-2  Clean Air and Water.

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know
Information.

52.223-6  Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 Estimate of Percentage of Recovered Material
for Designated Items to be Used in the
Performance of the Contract.

52.223-9  Certification of Percentage of Recovered
Material Content for EPA Designated Items
Used in Performance of the Contract.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air
Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification. ‘

52.224-2  Privacy Act.

52.225-1 Buy American Certificate.

52.225-2  Waiver of Buy American Act for Civil Aircraft
and Related Articles.

52.225-3 Buy American Act—Supplies.

52.225-4  Evaluation of Foreign Currency Offers.

52.225-5 Buy American Act—Construction Materials.

52.225-6 Balance of Payments Program Certificate.

52.225-7 Balance of Payments Program.

52.225-8 Buy American Act—Trade Agreements—
Balance of Payments Program Certificate.

52.225-9 Buy American Act—Trade Agreements—
Balance of Payments Program.

52.225-10 Duty-Free Entry.

52.225-11 Restrictions on Certain Foreign Purchases.

52.225-12 Notice of Buy American Act
Requirement—Construction Materials.

52.225-13  Notice of Buy American Act
Requirement—Construction Materials under
Trade Agreements Act and North American
Free Trade Agreement.

52.225-14 Inconsistency Between English Version and
Translation of Contract.

52.225-15 Buy American Act—Construction Materials
under Trade Agreements Act and North
American Free Trade Agreement. ‘

52.225-16—

52.225-17 [Reserved]



52.225-18
52.225-19
52.225-20

52225-21

52.225-22

52.226-1

52.226-2

52.227-1
52.227-2

522273
52.227-4
52.227-5
52.227-6
52.227-7
52.227-8
522279
52.227-10

52.227-11

52.227-12

52.227-13
52.227-14
52.227-15

52.227-16
52.227-17
52.227-18
52.227-19

52.227-20
52.227-21

52.227-22
52.227-23
52.228-1
52.228-2
52.228-3

52.228-4

52.228-5
52.228-6
52.228-7
52.228-8
52.228-9
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European Union Sanction for End Products.

European Union Sanction for Services.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program Certificate.

Buy American Act—North American Free
Trade Agreement Implementation
Act—Balance of Payments Program.

Balance of Payments Program—Construction
Materials—NAFTA.

Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

Historically Black College or University and
Minority Institution Representation.

Authorization and Consent.

Notice and Assistance Regarding Patent and
Copyright Infringement.

Patent Indemnity.

Patent Indemnity-——Construction Contracts.

Waiver of Indemnity.

Royalty Information.

Patents—Notice of Government Licensee.

[Reserved]

Refund of Royalties.

Filing of Patent Applications—Classified
Subject Matter.

Patent Rights—Retention by the Contractor
(Short Form).

Patent Rights—Retention by the Contractor
(Long Form).

Patent Rights—Acquisition by the Government.

Rights in Data—General.

Representation of Limited Rights Data and
Restricted Computer Software.

Additional Data Requirements.

Rights in Data—Special Works.

Rights in Data—Existing Works.

Commercial Computer Software—Restricted
Rights.

Rights in Data—SBIR Program.

Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

Major System—Minimum Rights.

Rights to Proposal Data (Technical).

Bid Guarantee.

Additional Bond Security.

Workers' Compensation Insurance (Defense
Base Act).

Workers' Compensation and War-Hazard
Insurance Overseas.

Insurance—Work on a Government Installation.

[Reserved]

Insurance—Liability to Third Persons.

Liability and Insurance—Leased Motor Vehicles.

Cargo Insurance.
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52.228-10
52.228-11
52.228-12
52.228-13
52.228-14
52.228-15
52.228-16

52.229-1
52.229-2

52.229-3
52.229-4

52.229-5

52.229-6
52.229-7

52.229-8

52.229-9

52.229-10

52.230-1

52.230-2
52.230-3

52.230-4
52.230-5

52.230-6
52231

52.232-1
52.232-2

52.232-3
52.232-4

52.232-5
52.232-6
52.232-7
52.232-8
52.232-9
52.232-10
52.232-11

52.232-12
52.232-13

1997

Vehicular and General Public Liability Insurance.

Pledges of Assets.

Prospective Subcontractor Requests for Bonds.

Alternative Payment Protections.

Irrevocable Letter of Credit.

Performance and Payment
Bonds—Construction.

Performance and Payment Bonds—Other Than
Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use
Tax.

Federal, State, and Local Taxes.

Federal, State, and Local Taxes
(Noncompetitive Contract).

Taxes—Contracts Performed in U.S.
Possessions or Puerto Rico.

Taxes—Foreign Fixed-Price Contracts.

Taxes—Fixed-Price Contracts with Foreign
Governments.

Taxes—Foreign Cost-Reimbursement
Contracts.

Taxes—Cost-Reimbursement Contracts with
Foreign Governments.

State of New Mexico Gross Receipts and
Compensating Tax.

Cost Accounting Standards Notices and
Certification.

Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting
Practices.

Consistency in Cost Accounting Practices.

Cost Accounting Standards—Educational
Institution.

Administration of Cost Accounting Standards.

[Reserved]

Payments.

Payments under Fixed-Price Research and
Development Contracts.
Payments under Personal Services Contracts.
Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction
Contracts.

Payment under Communication Service
Contracts with Common Carriers.

Payments under Time-and-Materials and Labor-
Hour Contracts.

Discounts for Prompt Payment.

Limitation on Withholding of Payments.

Payments under Fixed-Price Architect-Engineer
Contracts.

Extras.

Advance Payments.

Notice of Progress Payments.



52.232-14

52.232-15
52.232-16
52.232-17
52.232-18
52.232-19
52.232-20
52.232-21
52.232-22
52.232-23
52.232-24
52.232-25
52.232-26

52.232-27
52.232-28
52.232-29

52.232-30
52.232-31
52.232-32
52.232-33

52.232-34

52.233-1
52.233-2
52.233-3
52.234-1

52.235

52.236-1
52.236-2
52.236-3

52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.236-10
52.236-11
52.236-12
52.236-13
52.236-14
52.236-15
52.236-16
52.236-17
52.236-18

52.236-19
52.236-20

Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

Progress Payments Not Included.

Progress Payments.

Interest.

Availability of Funds.

Availability of Funds for the Next Fiscal Year.

Limitation of Cost.

Limitation of Cost (Facilities).

Limitation of Funds.

Assignment of Claims.

Prohibition of Assignment of Claims.

Prompt Payment.

Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

Prompt Payment for Construction Contracts.

[Reserved]

Terms for Financing of Purchases of
Commercial Items.

Installment Payments for Commercial Items.

Invitation to Propose Financing Terms.

Performance-Based Payments.

Mandatory Information for Electronic Funds
Transfer Payment.

Optional Information for Electronic Funds
Transfer Payment.

Disputes.

Service of Protest.

Protest after Award.

Industrial Resources Developed Under Defense
Production Act Title IIL.

[Reserved]

Performance of Work by the Contractor.

Differing Site Conditions.

Site Investigation and Conditions Affecting the
Work.

Physical Data.

Material and Workmanship.

Superintendence by the Contractor.

Permits and Responsibilities.

Other Contracts. :

Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.

Operations and Storage Areas.

Use and Possession Prior to Completion.

Cleaning Up.

Accident Prevention.

Availability and Use of Utility Services.

Schedules for Construction Contracts.

Quantity Surveys.

Layout of Work.

Work Oversight in Cost-Reimbursement
Construction Contracts.

Organization and Direction of the Work.

[Reserved]
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52.236-21
52.236-22
52.236-23

52.236-24
52.236-25
52.236-26
52.236-27
52.237-1
52.237-2

52.237-3
52.237-4
52.237-5
52.237-6

52.237-7
52.237-8

52.237-9

52.238
52.239-1
52.240
52.241
52.241-1

52.241-2
52.241-3
52.241-4
52.241-5
52.241-6
52.241-7

52.241-8

52.241-9
52.241-10
52.241-11
52.241-12
52.241-13
52.242-1
52.242-2
52.242-3
52.242-4
52.242-5—

52.242-9

52.242-10

52.242-11

52.242-12
52.242-13
52.242-14
52.242-15

Specifications and Drawings for Construction.

Design Within Funding Limitations.

Responsibility of the Architect-Engineer
Contractor.

Work Oversight in Architect-Engineer Contracts.

Requirements for Registration of Designers.

Preconstruction Conference.

Site Visit (Construction).

Site Visit.

Protection of Government Buildings,
Equipment, and Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to
Government.

Indemnification and Medical Liability Insurance.

Restriction on Severance Payments to Foreign
Nationals.

Waiver of Limitation on Severance Payments to
Foreign Nationals.

[Reserved]

Privacy or Security Safeguards.

[Reserved]

Utility Services Provisions and Clauses.

Electric Service Territory Compliance
Representation.

Order of Precedence—Ultilities.

Scope and Duration of Contract.

Change in Class of Service.

Contractor's Facilities.

Service Provisions.

Change in Rates or Terms and Conditions of
Service for Regulated Services.

Change in Rates or Terms and Conditions of
Service for Unregulated Services.

Connection Charge.

Termination Liability.

Multiple Service Locations.

Nonrefundable, Nonrecurring Service Charge.

Capital Credits.

Notice of Intent to Disallow Costs.

Production Progress Reports.

Penalties for Unallowable Costs.

Certification of Final Indirect Costs.

[Reserved]

F.o.b. Origin——Government Bills of Lading or
Prepaid Postage.

F.o.b. Origin—Government Bills of Lading or
Indicia Mail.

Report of Shipment (REPSHIP).

Bankruptcy.

Suspension of Work.

Stop-Work Order.




52.242-16
52.242-17
52.243-1
52.243-2
52.243-3
52.243-4
52.243-5
52.243-6
52.243-7
52.244-1
52.244-2

52.244-3
52.244-4

52.244-5
52.244-6

52.245-1
52.245-2
52.245-3

52.245-4
52.245-5

52.245-6

52.245-7
52.245-8
52.245-9
52.245-10
52.245-11
52.245-12

52.245-13

52.245-14
52.245-15
52.245-16
52.245-17
52.245-18
52.245-19
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7

52.246-8

52.246-9

Stop-Work Order—Facilities.

Government Delay of Work.

Changes—Fixed-Price.

Changes—Cost-Reimbursement.

Changes—Time-and-Materials or Labor-Hours.

Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

Subcontracts (Fixed-Price Contracts).

Subcontracts (Cost-Reimbursement and Letter
Contracts).

Subcontracts (Time-and-Materials and Labor-
Hour Contracts).

Subcontractors and Outside Associates and
Consultants.

Competition in Subcontracting.

Subcontracts for Commercial Items and
Commercial Components.

Property Records.

Government Property (Fixed-Price Contracts).

Identification of Government-Furnished
Property.

Government-Furnished Property (Short Form).

Government Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour
Contracts).

Liability for Government Property (Demolition
Services Contracts).

Government Property (Consolidated Facilities).

Liability for the Facilities.

Use and Charges.

Government Property (Facilities Acquisition).

Government Property (Facilities Use).

Contract Purpose (Nonprofit Educational
Institutions).

Accountable Facilities (Nonprofit Educational
Institutions).

Use of Government Facilities.

Transfer of Title to the Facilities.

Facilities Equipment Modernization.

Special Tooling.

Special Test Equipment.

Government Property Furnished “As Is.”

Contractor Inspection Requirements.

Inspection of Supplies—Fixed-Price.

Inspection of Supplies—Cost-Reimbursement.

Inspection of Services—Fixed-Price.

Inspection of Services—Cost-Reimbursement.

Inspection—Time-and-Material and Labor-Hour.

Inspection of Research and Development—
Fixed Price.

Inspection of Research and Development—
Cost Reimbursement.

Inspection of Research and Development

52.246-10
52.246-11

52.246-12
52.246-13

52.246-14
52.246-15
52.246-16
52.246-17
52.246-18
52.246-19

52.246-20
52.246-21
52.246-22
52.246-23
52.246-24
52.246-25
52.247-1
52.247-2
52.247-3

52.247-4
52.247-5
52.247-6
52.247-7
52.247-8
52.247-9
52.247-10
52.247-11
52.247-12
52.247-13
52.247-14
52.247-15
52.247-16

52.247-17

52.247-18

52.247-19
52.247-20

52.247-21

52.247-22

52.247-23

(Short Form).

Inspection of Facilities.

Higher-Level Contract Quality Requirement
(Government Specification).

Inspection of Construction.

Inspection—Dismantling, Demolition, or
Removal of Improvements.

Inspection of Transportation.

Certificate of Conformance.

Responsibility for Supplies.

Warranty of Supplies of a Noncomplex Nature.

Warranty of Supplies of a Complex Nature.

Warranty of Systems and Equipment under
Performance Specifications or Design
Criteria.

Warranty of Services.

Warranty of Construction.

[Reserved]

Limitation of Liability.

Limitation of Liability—High-Value Items.

Limitation of Liability—Services.

Commercial Bill of Lading Notations.

Permits, Authorities, or Franchises.

Capability to Perform a Contract for the
Relocation of a Federal Office.

Inspection of Shipping and Receiving
Facilities.

Familiarization with Conditions.

Financial Statement.

Freight Excluded.

Estimated Weights or Quantities Not
Guaranteed.

Agreed Weight—General Freight.

Net Weight—General Freight.

Net Weight—Household Goods or Office
Furniture.

Supervision, Labor, or Materials.

Accessorial Services—Moving Contracts.

Contractor Responsibility for Receipt of
Shipment.

Contractor Responsibility for Loading and
Unloading.

Contractor Responsibility for Returning
Undelivered Freight.

Charges.

Multiple Shipments.

Stopping in Transit for Partial Unloading.

Estimated Quantities or Weights for Evaluation
of Offers.

Contractor Liability for Personal Injury and/or
Property Damage.

Contractor Liability for Loss of and/or Damage
to Freight other than Household Goods.

Contractor Liability for Loss of and/or Damage
to Household Goods.
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52.247-24 Advance Notification by the Government.

52.247-25 Government-Furnished Equipment with or
without Operators.

Government Direction and Marking.

Contract not Affected by Oral Agreement.

52.247-28 Contractor's Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor's Facility.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-33 F.o.b. Origin, with Differentials.

52.247-34 F.o0.b. Destination.

52.247-35 F.o0.b. Destination, within Consignee's
Premises.

F.a.s. Vessel, Port of Shipment.

FE.0.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Exportation.

52.247-39 F.o.b. Inland Point, Country of Importation.

52.247-40 Ex Dock, Pier, or Warehouse, Port of
Importation.

C. & f. Destination.

C.i.f. Destination.

F.o.b. Designated Air Carrier's Terminal, Point
of Exportation.

52.247-44 F.o.b. Designated Air Carrier's Terminal, Point
of Importation.

F.o.b. Origin and/or F.o.b. Destination
Evaluation.

Shipping Point(s) Used in Evaluation of F.o.b.
Origin Offers.

Evaluation—F.0.b. Origin.

52.247-48 F.o.b. Destination—Evidence of Shipment.

52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation Costs.

52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Requirements
Shipments to DOD Air or Water Terminal
Transshipment Points.

Freight Classification Description.

[Reserved]

F.o.b. Point for Delivery of Government-
Furnished Property.

Transit Arrangements.

Transportation Transit Privilege Credits.

Loading, Blocking, and Bracing of Freight Car
Shipments.

F.0.b. Origin—Carload and Truckload
Shipments.

Guaranteed Shipping Characteristics.

F.0.b. Origin—Minimum Size of Shipments.

Specific Quantities Unknown.

Preference for U.S.-Flag Air Carriers.

52.247-26
52.247-27

52.247-36
52.247-37

52.247-41
52.247-42
52.247-43

52.247-45
52.247-46

52.247-47

52.247-53
52.247-54
52.247-55

52.247-56
52.247-57
52.247-58

52.247-59
52.247-60
52.247-61

52.247-62
52.247-63
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52.247-64

52.247-65

52.247-66
52.247-67

52.248-1
52.248-2
52.248-3
52.249-1

52.249-2

52.249-3

52.249-4

52.249-5

52.249-6
52.249-7
52.249-8
52.249-9

52.249-10
52.249-11

52.249-12
52.249-13
52.249-14
52.250-1
52.251-1
52.251-2

52.252-1

52.252-2
52.252-3
52.252-4
52.252-5
52.252-6
52.253-1

Preference for Privately Owned U.S.-Flag
Commercial Vessels.

F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

Returnable Cylinders.

Submission of Commercial Transportation
Bills to the General Services Administration
for Audit.

Value Engineering.

Value Engineering—Architect-Engineer.

Value Engineering—Construction.
Termination for Convenience of the
Government (Fixed-Price) (Short Form).

Termination for Convenience of the
Government (Fixed-Price).

Termination for Convenience of the
Government (Dismantling, Demolition, or
Removal of Improvements).

Termination for Convenience of the
Government (Services) (Short Form).

Termination for Convenience of the
Government (Educational and Other
Nonprofit Institutions).

Termination (Cost-Reimbursement).

Termination (Fixed-Price Architect-Engineer).

Default (Fixed-Price Supply and Service).

Default (Fixed-Price Research and
Development).

Default (Fixed-Price Construction).

Termination of Work (Consolidated Facilities
or Facilities Acquisition).

Termination (Personal Services).

Failure to Perform.

Excusable Delays.

Indemnification Under Public Law 85-804.

Government Supply Sources.

Interagency Fleet Management System (IFMS)
Vehicles and Related Services.

Solicitation Provisions Incorporated by
Reference.

Clauses Incorporated by Reference.

Alterations in Solicitation.

Alterations in Contract.

Authorized Deviations in Provisions.

Authorized Deviations in Clauses.

Computer Generated Forms.

SUBPART 52.3—PROVISION AND CLAUSE
MATRIX

52.300
52.301

Scope of subpart.
Solicitation provisions and contract clauses
(Matrix).
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.212-3

ance reports.
(3) Affirmative Action Compliance. The offeror
represents that—

(1) It [J has developed and has on file, (J has not
developed and does not have on file, at each
establishment, affirmative action programs required
by rules and regulations of the Secretary of Labor (41
CFR Subparts 60-1 and 60-2), or

(ii) It [J has not previously had contracts subject
to the written affirmative action programs
requirement of the rules and regulations of the
Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Applies only if
the contract is expected to exceed $100,000.) By
submission of its offer, the offeror certifies to the best of its
knowledge and belief that no Federal appropriated funds
have been paid or will be paid to any person for
influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer
or employee of Congress or an employee of a Member of
Congress on his or her behalf in connection with the award
of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate. (Applies only if FAR
clause 52.225-9, Buy American Act—Trade
Agreement—Balance of Payments Program, is included in
this solicitation.) (1) The offeror hereby certifies that each
end product, except those listed in paragraph (f)}(2) of this
provision, is a domestic end product (as defined in the
clause entitled “Buy American Act—Trade
Agreements—Balance of Payments Program”) and that
components of unknown origin have been considered to
have been mined, produced, or manufactured outside the
United States, a designated country, a North American Free
Trade Agreement (NAFTA) country, or a Caribbean Basin
country, as defined in section 25.401 of the Federal
Acquisition Regulation.

(2) Excluded End Products:

LINEITEM NO. COUNTRY OF ORIGIN

(List as necessary)

(3) Offers will be evaluated by giving certain
preferences to domestic end products, designated
country end products, NAFTA country end products,
and Caribbean Basin country end products over other
end products. In order to obtain these preferences in the
evaluation of each excluded end product listed in
paragraph (f)(2) of this provision, offerors must identify
and certify below those excluded end products that are
designated or NAFTA country end products, or
Caribbean Basin country end products. Products that
are not identified and certified below will not be deemed

designated country end products, NAFTA country end
products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line
item numbers in the following:

(i) The offeror certifies that the following supplies
qualify as “designated or NAFTA country end
products” as those terms are defined in the clause
entitled “Buy American Act—Trade
Agreements—Balance of Payments Program”:

(Insert line item numbers)

(ii) The offeror certifies that the following
supplies qualify as “Caribbean Basin country end
products” as that term is defined in the clause entitled
“Buy American Act—Trade Agreements—Balance
of Payments Program”:

(Insert line item numbers)
(4) Offers will be evaluated in accordance with FAR

Part 25.

(g)(1) Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program. (Applies only if FAR clause 52.225-21, Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program, is
included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in
paragraph (g)(1)(ii) of this provision, is a domestic end
product (as defined in the clause entitled “Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program,” and
that components of unknown origin have been considered
to have been mined, produced, or manufactured outside the
United States.

(i) Excluded End Products:

LINE ITEM NO. COUNTRY OF ORIGIN

(List as necessary )

(iii) Offers will be evaluated by giving certain
preferences to domestic end products or NAFTA
country end products over other end products. In
order to obtain these preferences in the evaluation of
each excluded end product listed in paragraph
(g)(1)(ii) of this provision, offerors must identify and
certify below those excluded end products that are
NAFTA country end products. Products that are not
identified and certified below will not be deemed
NAFTA country end products. The offeror certifies
that the following supplies qualify as “NAFTA

(FAC 90-46) 52-30.3
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country end products” as that term is defined in the
clause entitled “Buy American Act—North
American Free Trade Agreement Implementation
Act—Balance of Payments Program’:

(Insert line item numbers)
(iv) Offers will be evaluated in accordance with

Part 25 of the Federal Acquisition Regulation. In

addition, if this solicitation is for supplies for use

outside the United States, an evaluation factor of 50

percent will be applied to offers of end products that

are not domestic or NAFTA country end products.

(2) Alternate I. If Alternate I to the clause at 52.225-
21 is included in this solicitation, substitute the
following paragraph (g)(1)(iii) for paragraph (g)(1)(iii)
of this provision:

(g)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end
products over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must identify
and certify below those excluded end products that are
Canadian end products. Products that are not identified and
certified below will not be deemed Canadian end products.
The offeror certifies that the following supplies qualify as
“Canadian end products” as that term is defined in the clause
entitled “Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program”:

(Insert line item numbers)

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The
offeror certifies, to the best of its knowledge and belief,
that—

(1) The offeror and/or any of its principals [] are, []
are not presently debarred, suspended, proposed for
debarment, or declared ineligible for the award of
contracts by any Federal agency, and

(2) O Have, O have not, within a three-year period
preceding this offer, been convicted of or had a civil
judgment rendered against them for: commission of fraud
or a criminal offense in connection with obtaining,
attempting to obtain, or performing a Federal, state or
local government contract or subcontract; violation of
Federal or state antitrust statutes relating to the submission
of offers; or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making
false statements, tax evasion, or receiving stolen property;
and OJ are, [J are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,

52-30.4

commission of any of these offenses.
(End of provision)

52.212-4 Contract Terms and Conditions—Commercial

Items.

As prescribed in 12.301(b)(3), insert the following
clause:

CONTRACT TERMS AND CONDITIONS—
COMMERCIAL ITEMS (MAY 1997)

(a) Inspection/Acceptance. The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract. The Government reserves
the right to inspect or test any supplies or services that have
been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in
contract price. The Government must exercise its post-
acceptance rights (1) within a reasonable time after the
defect was discovered or should have been discovered; and
(2) before any substantial change occurs in the condition of
the item, unless the change is due to the defect in the item.

(b) Assignment. The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
contract, may be assigned to a bank, trust company, or
other financing institution, including any Federal lending
agency in accordance with the Assignment of Claims Act
(31 U.S.C. 3727).

(c) Changes. Changes in the terms and conditions of
this contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement on
any request for equitable adjustment, claim, appeal or
action arising under or relating to this contract shall be a
dispute to be resolved in accordance with the clause at FAR
52.233-1, Disputes, which is incorporated herein by
reference. The Contractor shall proceed diligently with
performance of this contract, pending final resolution of
any dispute arising under the contract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, is incorporated herein by reference.

() Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and
without its fault or negligence such as, acts of God or the
public enemy, acts of the Government in either its
sovereign or contractual capacity, fires, floods, epidemics,
quarantine restrictions, strikes, unusually severe weather,
and delays of common carriers. The Contractor shall
notify the Contracting Officer in writing as soon as it is
reasonably possible after the commencement of any
excusable delay, setting forth the full particulars in
connection therewith, shall remedy such occurrence with
all reasonable dispatch, and shall promptly give written




FAC 90—46 MAY 16, 1997

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.2124

notice to the Contracting Officer of the cessation of such
occurrence.

(g) Invoice. The Contractor shall submit an original
invoice and three copies (or electronic invoice, if
authorized,) to the address designated in the contract to
receive invoices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and,
if applicable, the order number;

(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(5) Shipping number and date of shipment including
the bill of lading number and weight of shipment if
shipped on Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment is
to be sent; and

(8) Name, title, and phone number of person to be
notified in event of defective invoice.

Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.
Contractors are encouraged to assign an identification
number to each invoice.

(h) Patent indemnity. The Contractor shall indemnify
the Government and its officers, employees and agents
against liability, including costs, for actual or alleged direct
or contributory infringement of, or inducement to infringe,
any United States or foreign patent, trademark or
copyright, arising out of the performance of this contract,
provided the Contractor is reasonably notified of such
claims and proceedings.

(1) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery
destinations set forth in this contract. The Government will
make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. Unless otherwise
provided by an addendum to this contract, the Government
shall make payment in accordance with the clause at FAR
52.232-33, Mandatory Information for Electronic Funds
Transfer Payment, which is incorporated herein by reference.
In connection with any discount offered for early payment,
time shall be computed from the date of the invoice. For the
purpose of computing the discount earned, payment shall be
considered to have been made on the date which appears on
the payment check or the specified payment date if an
electronic funds transfer payment is made.

(J) Risk of loss. Unless the contract specifically
provides otherwise, risk of loss or damage to the supplies
provided under this contract shall remain with the
Contractor until, and shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if
transportation is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is
f.0.b. destination.

(k) Taxes. The contract price includes all applicable
Federal, State, and local taxes and duties.

() Termination for the Government’s convenience. The
Government reserves the right to terminate this contract,
or any part hereof, for its sole convenience. In the event
of such termination, the Contractor shall immediately stop
all work hereunder and shall immediately cause any and
all of its suppliers and subcontractors to cease work.
Subject to the terms of this contract, the Contractor shall
be paid a percentage of the contract price reflecting the
percentage of the work performed prior to the notice of
termination, plus reasonable charges the Contractor can
demonstrate to the satisfaction of the Government using its

_standard record keeping system, have resulted from the

termination. The Contractor shall not be required to
comply with the cost accounting standards or contract cost
principles for, this purpose. This paragraph does not give
the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work
performed or costs incurred which reasonably could have
been avoided.

(m) Termination for cause. The Government may
terminate this contract, or any part hereof, for cause
in the event of any default by the Contractor, or if the
Contractor fails to comply with any contract terms
and conditions, or fails to provide the Government,
upon request, with adequate assurances of future
performance. In the event of termination for cause,
the Government shall not be liable to the Contractor
for any amount for supplies or services not accepted,
and the Contractor shall be liable to the Government
for any and all rights and remedies provided by law.
If it is determined that the Government improperly
terminated this contract for default, such termination
shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to
the Government upon acceptance, regardless of when or
where the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies
that the items delivered hereunder are merchantable and
fit for use for the particular purpose described in this
contract.

(p) Limitation of liability. Except as otherwise provided
by an express or implied warranty, the Contractor will not
be liable to the Government for consequential damages
resulting from any defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, executive
orders, rules and regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Government
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contracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated funds
to influence certain Federal contracts; 18 U.S.C. 431 relating
to officials not to benefit; 40 U.S.C 327, et seq., Contract
Work Hours and Safety Standards Act; 41 U.S.C. 51-58,
Anti-Kickback Act of 1986; 41 U.S.C. 251 related to whistle
blower protections; and 49 U.S.C 40118, Fly American.

(s) Order of precedence. Any inconsistencies in this
solicitation or contract shall be resolved by giving
precedence in the following order: (1) the schedule of
supplies/services; (2) the Assignments, Disputes,
Payments, Invoice, Other Compliances, and Compliance
with Laws Unique to Government Contracts paragraphs of
this clause; (3) the clause at 52.212-5; (4) addenda to this
solicitation or contract, including any license agreements
for computer software; (5) solicitation provisions if this is a
solicitation; (6) other paragraphs of this clause; (7) the
Standard Form 1449; (8) other documents, exhibits, and
attachments; and (9) the specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:
CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE
ORDERS—COMMERCIAL ITEMS (AUG 1996)

(a) The Contractor agrees to comply with the following
FAR clauses, which are incorporated in this contract by
reference, to implement provisions of law or executive
orders applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755); and
(2) 52.233-3, Protest after Award (31 U.S.C 3553).

(b) The Contractor agrees to comply with the FAR clauses
in this paragraph (b) which the contracting officer has
indicated as being incorporated in this contract by reference to
implement provisions of law or executive orders applicable to
acquisitions of commercial items or components:

(Contracting Officer shall check as appropriate.)

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government, with Alternate I (41 U.S.C. 253g and 10
U.S.C. 2402).

___(2) 52.203-10, Price or Fee Adjustment for Illegal
or Improper Activity (41 U.S.C. 423).

___(3) 52.219-8, Utilization of Small Business Concerns
and Small Disadvantaged Business Concerns (15 U.S.C. 637
(d)(2) and (3)).

__ (4)52.219-9, Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan (15 U.S.C. 637
(d)4)-

__(5) 52.219-14, Limitation on Subcontracting (15
U.S.C. 637(a)(14)).
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__(6)52.222-26, Equal Opportunity (E.O. 11246).

__(7)52.222-35, Affirmative Action for Special Disabled
and Vietnam Era Veterans (38 U.S.C. 4212).

__(8) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793).

___(9) 52.222-37, Employment Reports on Special
Disabled Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

__(10) 52.225-3, Buy American Act—Supplies (41
U.S.C. 10).

___(11) 52.225-9, Buy American Act—Trade
Agreements Act—Balance of Payments Program (41
U.S.C. 10,19 U.S.C. 2501-2582).

_ (12) [Reserved]

___(13) 52.225-18, European Union Sanction for End
Products (E.O. 12849).

__(14) 52.225-19, European Union Sanction for
Services (E.O. 12849).

___(15)) 52.225-21, Buy American Act—North
American Free Trade Agreement Implementation
Act—Balance of Payments Program (41 U.S.C 10, Pub. L.
103-187).

(ii) Alternate I of 52.225-21.

___(16) 52.239-1, Privacy or Security Safeguards (5
U.S.C. 552a).

__ (17) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercial
services, which the Contracting Officer has indicated as
being incorporated in this contract by reference to
implement provisions of law or executive orders applicable
to acquisitions of commercial items or components:

(Contracting Officer check as appropriate.)

(1) 52.222-41, Service Contract Act of 1965, As
amended (41 U.S.C. 351, et. seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et. seq.).

____(3) 52.222-43, Fair Labor Standards Act and
Service Contract Act - Price Adjustment (Multiple Year
and Option Contracts) (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act - Price Adjustment (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
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item level information at the line item level in addition

to that required in subparagraph (c)(1) above:

(i) Ship-To-Point.

(i1) Mark-For-Point.

(iii) FEDSTRIP/MILSTRIP document number if
in contract, in addition to that required in subpara-
graph (c)(1) above.

(5) Where a receiving report is not required, a copy
of the invoice will be included in each shipment.

(d) Certification of invoice. The Contractor agrees that
the submission of an invoice to the Government for pay-
ment is a certification that the supplies for which the
Government is being billed have been shipped or delivered
in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality des-
ignated by the contract, order, or blanket purchase agree-
ment.

(e) Fast pay container identification. All outer shipping
containers shall be marked “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.506(b), insert the following clause:
INVOICES (APR 1984)

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state (a) the starting and
ending dates of the subscription delivery, and (b) either that
orders have been placed in effect for the addressees
required, or that the orders will be placed in effect upon
receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.506(c), insert the following clause:
NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD
PERFORMANCE and notify the Contracting Officer
immediately, giving your quotation.

(End of clause)

52.214-1 Solicitation Definitions—Sealed Bidding.

As prescribed in 14.201-6(b)(1), insert the following
provision:

SOLICITATION DEFINITIONS—SEALED BIDDING
(JUL 1987)

“Government” means United States Government.

“Offer” means “bid” in sealed bidding.

“Solicitation” means an invitation for bids in sealed bid-
ding.

(End of provision)

52.214-2 Type of Business Organization—Sealed

Bidding.

As prescribed in 14.201-6(b)(2), insert the following
provision:

TYPE OF BUSINESS ORGANIZATION—
SEALED BIDDING (JUL 1987)

The bidder, by checking the applicable box, represents
that—

(a) It operates as [J a corporation incorporated under the
laws of the State of , [ an individual, (] a
partnership, [ a nonprofit organization, or [J a joint ven-
ture; or

(b) If the bidder is a foreign entity, it operates as [] an
individual, [J a partnership, [] a nonprofit organization, [
a joint venture, or [J a corporation, registered for business
in

(country)
(End of provision)

52.214-3 Amendments to Invitations for Bids.

As prescribed in 14.201-6(b)(3), insert the following
provision:

AMENDMENTS TO INVITATIONS FOR BIDS
(DEC 1989)

(a) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amend-
ment to this solicitation (1) by signing and returning the
amendment, (2) by identifying the amendment number and
date in the space provided for this purpose on the form for
submitting a bid, (3) by letter or telegram, or (4) by facsim-
ile, if facsimile bids are authorized in the solicitation. The
Government must receive the acknowledgment by the time
and at the place specified for receipt of bids.

(End of provision)

52.214-4 False Statements in Bids.

As prescribed in 14.201-6(b)(4), insert the following
provision in all invitations for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)

52.214-5 Submission of Bids.

As prescribed in 14.201-6(c)(1), insert the following
provision:

SUBMISSION OF BIDS (MAR 1997)

(a) Bids and bid modifications shall be submitted in sealed
envelopes or packages (unless submitted by electronic
means) (1) addressed to the office specified in the solicitation,
and (2) showing the time and date specified for receipt, the
solicitation number, and the name and address of the bidder.
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(b) Bidders using commercial carrier services shall
ensure that the bid is addressed and marked on the outer-
most envelope or wrapper as prescribed in subparagraphs
(a)(1) and (2) of this provision when delivered to the office
specified in the solicitation.

(c) Telegraphic bids will not be considered unless autho-
rized by the solicitation; however, bids may be modified or
withdrawn by written or telegraphic notice.

(d) Facsimile bids, modifications, or withdrawals, will
not be considered unless authorized by the solicitation.

(e) Bids submitted by electronic commerce shall be con-
sidered only if the electronic commerce method was specif-
ically stipulated or permitted by the solicitation.

(End of provision)

52.214-6 Explanation to Prospective Bidders.

As prescribed in 14.201-6(c)(2), insert the following
provision:

EXPLANATION TO PROSPECTIVE BIDDERS
(APR 1984)

Any prospective bidder desiring an explanation or inter-
pretation of the solicitation, drawings, specifications, etc.,
must request it in writing soon enough to allow a reply to
reach all prospective bidders before the submission of their
bids. Oral explanations or instructions given before the
award of a contract will not be binding. Any information
given a prospective bidder concerning a solicitation will be
furnished promptly to all other prospective bidders as an
amendment to the solicitation, if that information is neces-
sary in submitting bids or if the lack of it would be prejudi-
cial to other prospective bidders.

(End of provision)

52.214-7 Late Submissions, Modifications, and

Withdrawals of Bids.

As prescribed in 14.201-6(c)(3), insert the following
provision; '

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (MAY 1997)

(a) Any bid received at the office designated in the
solicitation after the exact time specified for receipt will
not be considered unless it is received before award is
made and it—

(1) Was sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of bids (e.g., a bid submitted in response to a
solicitation requiring receipt of bids by the 20th of the
month must have been mailed by the 15th);

(2) Was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(3) Was sent by U.S. Postal Service Express Mail

52-32

Next Day Service-Post Office To Addressee, not later

than 5:00 p.m. at the place of mailing two working days

prior to the date specified for receipt of bids. The term

“working days” excludes weekends and U.S. Federal

holidays; or ,

(4) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
at the initial point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day prior to
the date specified for receipt of bids.

(b) Any modification or withdrawal of a bid is sub-
ject to the same conditions as in paragraph (a) of this
provision.

(c) The only acceptable evidence to establish the date of
mailing of a late bid, modification, or withdrawal sent either
by registered or certified mail is the U.S. or Canadian Postal
Service postmark both on the envelope or wrapper and on
the original receipt from the U.S. or Canadian Postal
Service. Both postmarks must show a legible date or the
bid, modification, or withdrawal shall be processed as if
mailed late. “Postmark” means a printed, stamped, or other-
wise placed impression (exclusive of a postage meter
machine impression) that is readily identifiable without fur-
ther action as having been supplied and affixed by employ-
ees of the U.S. or Canadian Postal Service on the date of
mailing. Therefore, bidders should request the postal clerk
to place a legible hand cancellation bull's-eye postmark on
both the receipt and the envelope or wrapper.

(d) The only acceptable evidence to establish the time
of receipt at the Government installation is the time/date
stamp of that installation on the bid wrapper or other docu-
mentary evidence of receipt maintained by the installation.

(e) The only acceptable evidence to establish the date
of mailing of a late bid, modification, or withdrawal sent
by U.S. Postal Service Express Mail Next Day Service-
Post Office to Addressee is the date entered by the post
office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark” has the same meaning
as defined in paragraph (c) of this provision, excluding
postmarks of the Canadian Postal Service. Therefore, bid-
ders should request the postal clerk to place a legible hand
cancellation bull's-eye postmark on both the receipt and the
envelope or wrapper.

(f) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful bid that makes
its terms more favorable to the Government will be consid-
ered at any time it is received and may be accepted.

(g) Bids may be withdrawn by written notice or tele-
gram (including mailgram) received at any time before the
exact time set for receipt of bids. If the solicitation autho-
rizes facsimile bids, bids may be withdrawn via facsimile
received at any time before the exact time set for receipt of
bids, subject to the conditions specified in the provision
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WITHDRAWALS OF TECHNICAL PROPOSALS
UNDER TWO-STEP SEALED BIDDING (MAY 1997)

(a) Any technical proposal under step one of two-step
sealed bidding received at the office designated in this
solicitation after the exact time specified for receipt will
not be considered unless it is received before the invitation
for bids in step two is issued and it—

(1) Was sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of technical proposals (e.g., technical proposal
submitted in response to a solicitation requiring receipt
of technical proposals by the 20th of the month must
have been mailed by the 15th);

(2) Was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(3) Was sent by U.S. Postal Service Express Mail
Next Day Service-Post Office To Addressee, not later
than 5:00 p.m. at the place of mailing 2 working days
prior to the date specified for receipt of technical pro-
posals. The term “working days” excludes weekends
and U.S. Federal holidays;

(4) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
at the initial point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day prior to
the date specified for receipt of technical proposals; or

(5) Is the only technical proposal received.

(b) Any modification of a technical proposal is subject
to the same conditions as in paragraph (a) of this provision,
except that (1) the use of a telegram (or mailgram) is
authorized, and (2) if the solicitation authorizes facsimile
bids, technical proposals may be modified via facsimile
received at any time before the exact time set for receipt of
bids under step two, subject to the conditions specified in
the provision entitled “Facsimile Bids.”

(c) Technical proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical
proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision
entitled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) The only acceptable evidence to establish the date
of mailing of a late technical proposal, modification, or
withdrawal of a technical proposal sent either by registered

or certified mail is the U.S. or Canadian Postal Service
postmark both on the envelope or wrapper and on the origi-
nal receipt from the U.S. or Canadian Postal Service. Both
postmarks must show a legible date, or the technical pro-
posal, modification, or withdrawal of technical proposal
shall be processed as if mailed late. “Postmark” means a
printed, stamped, or otherwise placed impression (exclu-
sive of a postage meter machine impression) that is readily
identifiable without further action as having been supplied
and affixed by employees of the U.S. or Canadian Postal
Service on the date of mailing. Therefore, submitters of
technical proposals should request the postal clerk to place
a legible hand cancellation bull's-eye postmark on both the
receipt and the envelope or wrapper.

(e) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the proposal wrapper, other docu-
mentary evidence of receipt maintained by the installation,
or oral testimony or statements of Government personnel.

(f) The only acceptable evidence to establish the date of
mailing of a late technical proposal, modification, or with-
drawal sent by U.S. Postal Service Express Mail Next Day
Service-Post Office to Addressee is the date entered by the
post office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark” has the same meaning
as defined in paragraph (d) of this provision, excluding
postmarks of the Canadian Postal Service. Therefore, sub-
mitters of technical proposals should request the postal
clerk to place a legible hand cancellation bull's-eye post-
mark on both the receipt and the envelope or wrapper.

(g) If an emergency or unanticipated event interrupts
normal Government processes so that technical proposals
cannot be received at the office designated for receipt of
technical proposals by the exact time specified in the solic-
itation, and urgent Government requirements preclude
amendment of the solicitation or other notice of an exten-
sion of the closing date, the time specified for receipt of
technical proposals will be deemed to be extended to the
same time of day specified in the solicitation on the first
work day on which normal Government processes resume.
If no time is specified in the solicitation, the time for
receipt is 4:30 p.m., local time, for the designated
Government office.

(End of provision)

52.214-24 Multiple Technical Proposals.

As prescribed in 14.201-6(s), insert the following provi-
sion:

MULTIPLE TECHNICAL PROPOSALS (APR 1984)

In the first step of this two-step acquisition, solicited
sources are encouraged to submit multiple technical pro-
posals presenting different basic approaches. Each techni-
cal proposal submitted will be separately evaluated and the
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submitter will be notified as to its acceptability.
(End of provision)

52.214-25 Step Two of Two-Step Sealed Bidding.

As prescribed in 14.201-6(t), insert the following provi-
sion:

STEP TWO OF TWO-STEP SEALED
BIDDING (APR 1985)

(a) This invitation for bids is issued to initiate step two
of two-step sealed bidding under Subpart 14.5 of the
Federal Acquisition Regulation.

(b) The only bids that the Contracting Officer may con-
sider for award of a contract are those received from bid-
ders that have submitted acceptable technical proposals in
step one of this acquisition under [the
Contracting Officer shall insert the identification of the
step-one request for technical proposals).

(c) Any bidder that has submitted multiple technical
proposals in step one of this acquisition may submit a sepa-
rate bid on each technical proposal that was determined to
be acceptable to the Government.

(End of provision)

52.214-26 Audit and Records—Sealed Bidding.

As prescribed in 14.201-7(a), insert the following
clause:

AUDIT AND RECORDS—SEALED BIDDING
(OCT 1995)

(a) As used in this clause, “records” includes books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Cost or pricing data. 1f the Contractor has been
required to submit cost or pricing data in connection with
the pricing of any modification to this contract, the
Contracting Officer, or an authorized representative of the
Contracting Officer, in order to evaluate the accuracy, com-
pleteness, and currency of the cost or pricing data, shall
have the right to examine and audit all of the Contractor's
records, including computations and projections, related
to—

(1) The proposal for the modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pricing any
modification, the Comptroller General of the United States,
or an authorized representative, shall have the same rights
as specified in paragraph (b) of this clause.

(d) Availability. The Contractor shall make available at
its office at all reasonable times the materials described in
paragraph (b) of this clause, for examination, audit, or
reproduction, until 3 years after final payment under this
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contract, or for any other period specified in Subpart 4.7 of
the Federal Acquisition Regulation (FAR). FAR Subpart
4.7, Contractor Records Retention, in effect on the date of
this contract, is incorporated by reference in its entirety and
made a part of this contract.

(1) If this contract is completely or partially terminat-
ed, the records relating to the work terminated shall be
made available for 3 years after any resulting final ter-
mination settlement.

(2) Records pertaining to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to the performance of this contract
shall be made available until disposition of such
appeals, litigation, or claims.

(e) The Contractor shall insert a clause containing all the
provisions of this clause, including this paragraph (e), in all
subcontracts expected to exceed the threshold in FAR
15.804-2(a)(1) for submission of cost or pricing data.

(End of clause)

52.214-27 Price Reduction for Defective Cost or

Pricing Data—Modifications—Sealed Bidding.

As prescribed in 14.201-7(b), insert the following
clause:

PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—MODIFICATIONS —
SEALED BIDDING (OCT 1995)

(a) This clause shall become operative only for any
modification to this contract involving aggregate increases
and/or decreases in costs, plus applicable profits, expected
to exceed the threshold for the submission of cost or pric-
ing data at FAR 15.804-2(a)(1), except that this clause does
not apply to a modification if an exception under FAR
15.804-1 applies.

(b) If any price, including profit, negotiated in connec-
tion with any modification under this clause, was increased
by any significant amount because (1) the Contractor or a
subcontractor furnished cost or pricing data that were not
complete, accurate, and current as certified in its Certificate
of Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or
pricing data that were not complete, accurate, and current
as certified in the Contractor’s Certificate of Current Cost
or Pricing Data, or (3) any of these parties furnished data of
any description that were not accurate, the price shall be
reduced accordingly and the contract shall be modified to
reflect the reduction. This right to a price reduction is limit- -
ed to that resulting from defects in data relating to modifi-
cations for which this clause becomes operative under
paragraph (a) of this clause

(¢) Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actual sub-
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contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that
the actual subcontract price was not itself affected by
defective cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bar-
gaining position and thus the price of the contract
would not have been modified even if accurate, com-
plete, and current cost or pricing data had been sub-
mitted.

(ii) The Contracting Officer should have known
that the cost or pricing data in issue were defective
even though the Contractor or subcontractor took no
affirmative action to bring the character of the data to
the attention of the Contracting Officer.

(iii) The contract was based on an agreement
about the total cost of the contract and there was no
agreement about the cost of each item procured under
the contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.
(2)(1) Except as prohibited by subdivision (d)(2)(ii)
of this clause, an offset in an amount determined
appropriate by the Contracting Officer based upon
the facts shall be allowed against the amount of a
contract price reduction if—

(A) The Contractor certifies to the Contracting

Officer that, to the best of the Contractor's knowl-

edge and belief, the Contractor is entitled to the

offset in the amount requested; and

(B) The Contractor proves that the cost or
pricing data were available before the date of
agreement on the price of the contract (or price of
the modification) and that the data were not sub-
mitted before such date.

(i) An offset shall not be allowed if—

(A) The understated data was known by the

Contractor to be understated when the Certificate

of Current Cost or Pricing Data was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the
available data had been submitted before the date
of agreement on price.

(e) If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to
the Contractor to the date the Government is repaid by
the Contractor at the applicable underpayment rate
effective for each quarter prescribed by the Secretary of
the Treasury under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly sub-
mitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.214-28 Subcontractor Cost or Pricing Data—

Modifications—Sealed Bidding.

As prescribed in 14.201-7(c), insert the following clause
in solicitations and contracts:

SUBCONTRACTOR COST OR PRICING DATA—

MODIFICATIONS—SEALED BIDDING (OCT 1995)

(a) The requirements of paragraphs (b) and (c) of this
clause shall (1) become operative only for any modification
to this contract involving aggregate increases and/or decreas-
es in costs, plus applicable profits, expected to exceed the
threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), and (2) be limited to such modifications.

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever is later; or before pricing any
subcontract modifications involving aggregate increases
and/or decreases in costs, plus applicable profits, expected
to exceed the threshold for submission of cost or pricing
data at FAR 15.804-2(a)(1), the Contractor shall require the
subcontractor to submit cost or pricing data (actually or by
specific identification in writing), unless an exception
under FAR 15.804-1 applies.

(c) The Contractor shall require the subcontractor to
certify in substantially the form prescribed in subsection
FAR 15.804-4 that, to the best of its knowledge and belief,
the data submitted under paragraph (b) of this clause were
accurate, complete, and current as of the date of agreement
on the negotiated price of the subcontract or subcontract
modification.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract
that, when entered into, exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.804-2(a)(1).

(End of clause)

52.214-29 Order of Precedence—Sealed Bidding.
As prescribed in 14.201-7(d), insert the following
clause:
ORDER OF PRECEDENCE—SEALED BIDDING
(JAN 1986)
Any inconsistency in this solicitation or contract shall
be resolved by giving precedence in the following order:
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(a) the Schedule (excluding the specifications); (b) repre-
sentations and other instructions; (¢) contract clauses; (d)
other documents, exhibits, and attachments; and (e) the
specifications.

(End of clause)

52.214-30 Annual Representations and

Certifications—Sealed Bidding.

As prescribed in 14.201-6(u), insert the following provi-
sion:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—SEALED BIDDING
(JAN 1997)

The bidder has (check the appropriate block):

[ (a) Submitted to the contracting office issuing this
solicitation, annual representations and certifications dated
[insert date of
signature on submission}, which are incorporated herein by
reference, and are current, accurate, and complete as of the
date of this bid, except as follows [insert changes that
affect only this solicitation; if "none,"” so state]:

[J (b) Enclosed its annual representations and certifica-
tions.
(End of provision)

52.214-31 Facsimile Bids.

As prescribed in 14.201-6(w), insert the following pro-
vision:

FACSIMILE BIDS (DEC 1989)

(a) Definition. “Facsimile bid,” as used in this solicita-
tion, means a bid, modification of a bid, or withdrawal of a
bid that is transmitted to and received by the Government
via electronic equipment that communicates and repro-
duces both printed and handwritten material.

(b) Bidders may submit facsimile bids as responses to
this solicitation. These responses must arrive at the place
and by the time, specified in the solicitation.

(c) Facsimile bids that fail to furnish required represen-
tations or information or that reject any of the terms, condi-
tions, and provisions of the solicitation may be excluded
from consideration.

(d) Facsimile bids must contain the required signatures.

(e) The Government reserves the right to make award
solely on the facsimile bid. However, if requested to do so
by the Contracting Officer, the apparently successful bidder
agrees to promptly submit the complete original signed bid.

(f) Facsimile receiving data and compatibility charac-
teristics are as follows:

(1) Telephone number of receiving facsimile equip-
ment:

(2) Compatibility characteristics of receiving facsim-
ile equipment (e.g., make and model number, receiving
speed, communications protocol):
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(g) If the bidder chooses to transmit a facsimile bid, the
Government will not be responsible for any failure
attributable to the transmission or receipt of the facsimile
bid including, but not limited to, the following:

(1) Receipt of garbled or incomplete bid.

(2) Availability or condition of the receiving facsim-
ile equipment.

(3) Incompatibility between the sending and receiv-
ing equipment.

(4) Delay in transmission or receipt of bid.

(5) Failure of the bidder to properly identify the bid.

(6) Ilegibility of bid.

(7) Security of bid data.

(End of provision)

52.214-32 Late Submissions, Modifications, and

Withdrawals of Bids (Overseas).

As prescribed in 14.201-6(c)(4), insert the following
provision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (OVERSEAS)
(MAY 1997)

(a) Any bid received at the office designated in the
solicitation after the exact time specified for receipt will
not be considered unless it is received before award is
made and it—

(1) Was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation; or

(2) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
at the initial point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day prior to
the date specified for receipt of bids. The term “work-
ing day” excludes weekends and U.S. Federal holidays.
(b) Any modification or withdrawal of a bid is subject

to the same conditions as in paragraph (a) of this provision.

(c) The only acceptable evidence to establish the time
of receipt at the Government installation is the time/date
stamp of that installation on the bid wrapper or other docu-
mentary evidence of receipt maintained by the installation.

(d) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful bid that makes
its terms more favorable to the Government will be consid-
ered at any time it is received and may be accepted.

(e) Bids may be withdrawn by written notice or tele-
gram (including mailgram) received at any time before the
exact time set for receipt of bids. If the solicitation autho-
rizes facsimile bids, bids may be withdrawn via facsimile
received at any time before the exact time set for receipt of
bids, subject to the conditions specified in the provision
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entitled “Facsimile Bids.” A bid may be withdrawn in per-
son by a bidder or its authorized representative if, before
the exact time set for receipt of bids, the identity of the per-
son requesting withdrawal is established and that person
signs a receipt for the bid.

() If an emergency or unanticipated event interrupts nor-
mal Government processes so as to cause postponement of
the scheduled bid opening, and urgent Government require-
ments preclude amendment of the solicitation or other notice
of an extension of the opening date, the time specified for
receipt of bids will be deemed to be extended to the same
time of day specified in the solicitation on the first work day
on which normal Government processes resume.

(End of provision)

52.214-33 Late Submissions, Modifications, and
Withdrawals of Technical Proposals under Two-Step
Sealed Bidding (Overseas).

As prescribed in 14.201-6(v), insert the following provi-
sion:

LATE SUBMISSIONS, MODIFICATIONS, AND WITH-
DRAWALS OF TECHNICAL PROPOSALS UNDER
TWO-STEP SEALED BIDDING (OVERSEAS)
(MAY 1997)

(a) Any technical proposal under step one of two-step
sealed bidding received at the office designated in this
solicitation after the exact time specified for receipt will
not be considered unless it is received before the invitation
for bids in step two is issued and it—

(1) Was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(2) Was transmitted through an electronic commerce
method authorized by the solicitation and was received
at the initial point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day prior to
the date specified for receipt of technical proposals.
The term “working day” excludes weekends and U.S,
Federal holidays; or

(3) Is the only technical proposal received.

(b) Any modification of a technical proposal is subject
to the same conditions as in paragraph (a) of this provision,
except that (1) the use of a telegram (or mailgram) is
authorized, and (2) if the solicitation authorizes facsimile
bids, technical proposals may be modified via facsimile
received at any time before the exact time set for receipt of
bids under step two, subject to the conditions specified in
the provision entitled “Facsimile Bids.”

(c) Technical proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical

proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision
entitled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the proposal wrapper, other docu-
mentary evidence of receipt maintained by the installation,
or oral testimony or statements of Government personnel.

(e) If an emergency or unanticipated event interrupts nor-
mal Government processes so that technical proposals cannot
be received at the office designated for receipt of technical
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of technical proposals will be
deemed to be extended to the same time of day specified in
the solicitation on the first work day on which normal
Government processes resume. If no time is specified in the
solicitation, the time for receipt is 4:30 p.m., local time, for
the designated Government office.

(End of provision)

52.214-34 Submission of Offers in the English

Language.

As prescribed in 14.201-6(x), 15.407(1), and 25.408(d),
insert the following provision:

SUBMISSION OF OFFERS IN THE ENGLISH
LANGUAGE (APR 1991)

Offers submitted in response to this solicitation shall be
in the English language. Offers received in other than
English shall be rejected.

(End of provision)

52.214-35 Submission of Offers in U.S. Currency.

As prescribed in 14.201-6(y), 15.407(m), and 25.408(d),
insert the following provision:

SUBMISSION OF OFFERS IN U.S. CURRENCY
(APR 1991)

Offers submitted in response to this solicitation shall be
in terms of U.S. dollars. Offers received in other than U.S.
dollars shall be rejected.

(End of provision)

52.215-1 [Reserved]

52.215-2 Audit and Records—Negotiation.
As prescribed in 15.106(b), insert the following clause:
AUDIT AND RECORDS—NEGOTIATION
(AUG 1996)
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(a) As used in this clause, “records” includes books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Examination of costs. If this is a cost-reimburse-
ment, incentive, time-and-materials, labor-hour, or price
redeterminable contract, or any combination of these, the
Contractor shall maintain and the Contracting Officer, or
an authorized representative of the Contracting Officer,
shall have the right to examine and audit all records and
other evidence sufficient to reflect properly all costs
claimed to have been incurred or anticipated to be incurred
directly or indirectly in performance of this contract. This
right of examination shall include inspection at all reason-
able times of the Contractor's plants, or parts of them,
engaged in performing the contract.

(c) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
any pricing action relating to this contract, the Contracting
Officer, or an authorized representative of the Contracting
Officer, in order to evaluate the accuracy, completeness,
and currency of the cost or pricing data, shall have the right
to examine and audit all of the Contractor's records, includ-
ing computations and projections, related to—

(1) The proposal for the contract, subcontract, or
modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modifica-
tion; or

(4) Performance of the contract, subcontract or modi-
fication.

(d) Comptroller General—(1) The Comptroller General
of the United States, or an authorized representative, shall
have access to and the right to examine any of the
Contractor's directly pertinent records involving transac-
tions related to this contract or a subcontract hereunder.

(2) This paragraph may not be construed to require
the Contractor or subcontractor to create or maintain
any record that the Contractor or subcontractor does not
maintain in the ordinary course of business or pursuant
to a provision of law.

(e) Reports. If the Contractor is required to furnish cost,
funding, or performance reports, the Contracting Officer or
an authorized representative of the Contracting Officer
shall have the right to examine and audit the supporting
records and materials, for the purpose of evaluating (1) the
effectiveness of the Contractor's policies and procedures to
produce data compatible with the objectives of these
reports and (2) the data reported.

(f) Availability. The Contractor shall make available at
its office at all reasonable times the records, materials, and
other evidence described in paragraphs (a), (b), (c), (d), and
(e) of this clause, for examination, audit, or reproduction,
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until 3 years after final payment under this contract or for
any shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regulation
(FAR), or for any longer period required by statute or by
other clauses of this contract. In addition—

(1) If this contract is completely or partially terminat-
ed, the records relating to the work terminated shall be
made available for 3 years after any resulting final ter-
mination settlement; and

(2) Records relating to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to this contract shall be made available
until such appeals, litigation, or claims are finally
resolved.

(g) The Contractor shall insert a clause containing all
the terms of this clause, including this paragraph (g), in all
subcontracts under this contract that exceed the simplified
acquisition threshold, and—

(1) That are cost-reimbursement, incentive, time-and-
materials, labor-hour, or price-redeterminable type or
any combination of these;

(2) For which cost or pricing data are required; or

(3) That require the subcontractor to furnish reports
as discussed in paragraph (e) of this clause.

The clause may be altered only as necessary to identify

properly the contracting parties and the Contracting

Officer under the Government prime contract.

(End of clause)

Alternate I (JAN 1997). As prescribed in 15.106(c), in
facilities contracts, add the following sentence at the end of
paragraph (b) of the basic clause:

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of, the
facilities under this contract.

Alternate II JAN 1997). As prescribed in 15.106(c), in
cost-reimbursement contracts with educational and other
non-profit institutions, add the following paragraph (h) to
the basic clause:

(h) The provisions of OMB Circular No. A-133, " Audits
of Institutions of Higher Learning and Other Nonprofit
Institutions," apply to this contract.

Alternate III JAN 1997). As prescribed in 15.106(c),
delete paragraph (d) of the basic clause and redesignate the
remaining paragraphs accordingly.

52.215-3 Solicitation for Information or Planning

Purposes.

As prescribed in 15.405-2, insert the following provision
on the face of each solicitation (other than those excluded by
15.401) issued for information or planning purposes:

SOLICITATION FOR INFORMATION OR
PLANNING PURPOSES (APR 1984)

(a) The Government does not intend to award a contract
on the basis of this solicitation or to otherwise pay for the
information solicited except as provided in subsection
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31.205-18, Bid and proposal (B&P) costs, of the Federal
Acquisition Regulation.
(b) This solicitation is issued for the purpose of: [state
purpose].
(End of provision)

52.215-4 Notice of Possible Standardization.

As prescribed in 15.407(b), insert the following provision:
NOTICE OF POSSIBLE STANDARDIZATION
(APR 1985)

If the supplies for which this solicitation has been issued
are established as standard, future contracts for the required
supplies may be awarded without providing for full and
open competition under section 6.302-1 of the Federal
Acquisition Regulation.

(End of provision)

52.215-5 Solicitation Definitions.
As prescribed 15.407(c)(1), insert the following provi-
sion:

SOLICITATION DEFINITIONS (JUL 1987)
“Government” means United States Government.
“Offer” means “proposal” in negotiation.

“Solicitation” means a request for proposals (RFP) or a
request for quotations (RFQ) in negotiation.
(End of provision)

52.215-6 Type of Business Organization.

As prescribed in 15.407(c)(2), insert the following pro-
vision:

TYPE OF BUSINESS ORGANIZATION (JUL 1987)

The offeror or quoter, by checking the applicable box,
represents that—

(a) It operates as {] a corporation incorporated under
the laws of the State of )
[1 an individual, (J a partnership, [1 a nonprofit organiza-
tion, or [] a joint venture.

(b) If the offeror or quoter is a foreign entity, it operates
as [J an individual, [ a partnership, [ a nonprofit organi-
zation, [ a joint venture, or [J a corporation, registered for
business in

(country)
(End of provision)

52.215-7 Unnecessarily Elaborate Proposals or

Quotations.

As prescribed in 15.407(c)(3), insert the following pro-
vision in requests for proposals and requests for quotations:
UNNECESSARILY ELABORATE PROPOSALS
OR QUOTATIONS
(APR 1984)

Unnecessarily elaborate brochures or other presentations
beyond those sufficient to present a complete and effective
response to this solicitation are not desired and may be
construed as an indication of the offeror’s or quoter’s lack

of cost consciousness. Elaborate art work, expensive paper
and bindings, and expensive visual and other presentation
aids are neither necessary nor wanted.

(End of provision)

52.215-8 Amendments to Solicitations.

As prescribed in 15.407(c)(4), insert the following pro-
vision :

AMENDMENTS TO SOLICITATIONS (DEC 1989)

(a) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Offerors shall acknowledge receipt of any amend-
ment to this solicitation by (1) signing and returning the
amendment, (2) identifying the amendment number and
date in the space provided for this purpose on the form for
submitting an offer, (3) letter or telegram, or (4) facsimile,
if facsimile offers are authorized in the solicitation. The
Government must receive the acknowledgment by the time
specified for receipt of offers.

(End of provision)

52.215-9 Submission of Offers.

As prescribed in 15.407(c)(5), insert the following pro-
vision:

SUBMISSION OF OFFERS (MAR 1997)

(a) Offers and modifications thercof shall be submitted
in sealed envelopes or packages (1) addressed to the office
specified in the solicitation, and (2) showing the time and
date specified for receipt, the solicitation number, and the
name and address of the offeror.

(b) Offerors using commercial carrier services shall
ensure that the proposal is addressed and marked on the
outermost envelope or wrapper as prescribed in subpara-
graphs (a)(1) and (2) of this provision when delivered to
the office specified in the solicitation.

(c) Telegraphic offers will not be considered unless
authorized by the solicitation; however, offers may be
modified by written or telegraphic notice.

(d) Facsimile offers, modifications or withdrawals will
not be considered unless authorized by the solicijtation.

(e) Offers submitted by electronic commerce shall be
considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.

(f) Item samples, if required, must be submitted within
the time specified for receipt of offers. Unless otherwise
specified in the solicitation, these samples shall be (1) sub-
mitted at no expense to the Government, and (2) returned
at the sender's request and expense, unless they are
destroyed during preaward testing.

(End of provision)

52.215-10 Late Submissions, Modifications, and
Withdrawals of Proposals.
As prescribed in 15.407(c)(6), insert the following pro-
vision:
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LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS
(MAY 1997)

(a) Any proposal received at the office designated in the
solicitation after the exact time specified for receipt of
offers will not be considered unless it is received before
award is made and—

(1) It was sent by registered or certified mail not
later than the fifth calendar day before the date specified
for receipt of offers (e.g., an offer submitted in response
to a solicitation requiring receipt of offers by the 20th of
the month must have been mailed by the 15th);

(2) It was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is detéermined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(3) It was sent by U.S. Postal Service Express Mail
Next Day Service-Post Office to Addressee, not later
than 5:00 p.m. at the place of mailing two working days
prior to the date specified for receipt of proposals. The
term “working days” excludes weekends and U.S.
Federal holidays;

(4) It was transmitted through an electronic com-
merce method authorized by the solicitation and was
received at the initial point of entry to the Government
infrastructure not later than 5:00 p.m. one working day
prior to the date specified for receipt of proposals; or

(5) There is acceptable evidence to establish that it
was received at the activity designated for receipt of
offers and was under the Government’s control prior to
the time set for receipt of offers, and the Contracting
Officer determines that accepting the late offer would
not unduly delay the procurement; or

(6) It is the only proposal received.

(b) Any modification of a proposal or quotation, includ-
ing a modification resulting from the Contracting Officer’s
request for “best and final” offer, is subject to the same
conditions as in subparagraphs (a)(1) through (a)(5) of this
provision.

(c) The only acceptable evidence to establish the date
of mailing of a late proposal or modification sent either by
U.S. Postal Service registered or certified mail is the U.S.
or Canadian Postal Service postmark both on the envelope
or wrapper and on the original receipt from the U.S. or
Canadian Postal Service. Both postmarks must show a leg-
ible date or the proposal, quotation, or modification shall
be processed as if mailed late. “Postmark” means a print-
ed, stamped, or otherwise placed impression (exclusive of a
postage meter machine impression) that is readily identifi-
able without further action as having been supplied and
affixed by employees of the U.S. or Canadian Postal
Service on the date of mailing. Therefore, offerors or quot-
ers should request the postal clerk to place a legible hand
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cancellation bull's eye postmark on both the receipt and the
envelope or wrapper.

(d) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the proposal wrapper, other docu-
mentary evidence of receipt maintained by the installation,
or oral testimony or statements of Government personnel.

(e) The only acceptable evidence to establish the date
of mailing of a late offer, modification, or withdrawal sent
by Express Mail Next Day Service-Post Office to
Addressee is the date entered by the post office receiving
clerk on the “Express Mail Next Day Service-Post Office
to Addressee” label and the postmark on both the envelope
or wrapper and on the original receipt from the U.S. Postal
Service. “Postmark” has the same meaning as defined in
paragraph (d) of this provision, excluding postmarks of the
Canadian Postal Service. Therefore, offerors or quoters
should request the postal clerk to place a legible hand can-
cellation bull's eye postmark on both the receipt and the
envelope or wrapper.

(f) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful proposal that
makes its terms more favorable to the Government will be
considered at any time it is received and may be accepted.

(g) Proposals may be withdrawn by written notice or tele-
gram (including mailgram) received at any time before
award. If the solicitation authorizes facsimile proposals, pro-
posals may be withdrawn via facsimile received at any time
before award, subject to the conditions specified in the provi-
sion entitled “Facsimile Proposals.” Proposals may be with-
drawn in person by an offeror or an authorized representative,
if the representative's identity is made known and the repre-
sentative signs a receipt for the proposal before award.

(h) If an emergency or unanticipated event interrupts
normal Government processes so that proposals cannot be
received at the office designated for receipt of proposals by
the exact time specified in the solicitation, and urgent
Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing
date, the time specified for receipt of proposals will be
deemed to be extended to the same time of day specified in
the solicitation on the first work day on which normal
Government processes resume. If no time is specified in
the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office.

(End of provision)

52.215-11 Authorized Negotiators.
As prescribed in 15.407(c)(7), insert the following provi-
sion in all requests for proposals and requests for quotations:
AUTHORIZED NEGOTIATORS
(APR 1984)
The offeror or quoter represents that the following per-
sons are authorized to negotiate on its behalf with the
Government in connection with this request for proposals
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or quotations: [list names, titles, and telephone numbers of
the authorized negotiators).
(End of provision)

52.215-12 Restriction on Disclosure and Use of Data.

As prescribed in 15.407(c)(8), insert the following pro-

vision in requests for proposals and requests for quotations
RESTRICTION ON DISCLOSURE AND
USE OF DATA (APR 1984)

Offerors or quoters who include in their proposals or
quotations data that they do not want disclosed to the pub-
lic for any purpose or used by the Government except for
evaluation purposes, shall—

(a) Mark the title page with the following legend:

“This proposal or quotation includes data that shall not be
disclosed outside the Government and shall not be duplicat-
ed, used, or disclosed—in whole or in part—for any purpose
other than to evaluate this proposal or quotation. If, however,
a contract is awarded to this offeror or quoter as a result
of—or in connection with—the submission of this data, the
Government shall have the right to duplicate, use, or disclose
the data to the extent provided in the resulting contract. This
restriction does not limit the Government’s right to use infor-
mation contained in this data if it is obtained from another
source without restriction. The data subject to this restriction
are contained in sheets [insert numbers or other identifica-
tion of sheets];” and

(b) Mark each sheet of data it wishes to restrict with the
following legend:

“Use or disclosure of data contained on this sheet is sub-
ject to the restriction on the title page of this proposal or
quotation.”

(End of provision)

52.215-13 Preparation of Offers.

As prescribed in 15.407(d)(1), insert the following pro-
vision in requests for proposals other than those excluded
by 15.401:

PREPARATION OF OFFERS
(APR 1984)

(a) Offerors are expected to examine the drawings, spec-

ifications, Schedule, and all instructions. Failure to do so

will be at the offeror’s risk.

(b) Each offeror shall furnish the information required
by the solicitation. The offeror shall sign the offer and print
or type its name on the Schedule and each continuation
sheet on which it makes an entry. Erasures or other changes
must be initialed by the person signing the offer. Offers
signed by an agent shall be accompanied by evidence of
that agent’s authority, unless that evidence has been previ-
ously furnished to the issuing office.

(c) For each item offered, offerors shall (1) show the
unit price/cost, including, unless otherwise specified, pack-
aging, packing, and preservation and (2) enter the extended
price/cost for the quantity of each item offered in the
“Amount” column of the Schedule. In case of discrepancy
between a unit price/cost and an extended price/cost, the
unit price/cost will be presumed to be correct, subject,
however, to correction to the same extent and in the same
manner as any other mistake.

(d) Offers for supplies or services other than those spec-
ified will not be considered unless authorized by the solici-
tation.

(e) Offerors must state a definite time for delivery of
supplies or for performance of services, unless otherwise
specified in the solicitation.

(f) Time, if stated as a number of days, will include
Saturdays, Sundays, and holidays.

(End of provision)

52.215-14 Explanation to Prospective Offerors.

As prescribed in 15.407(d)(2), insert the following pro-
vision in requests for proposals other than those excluded
by 15.401:

EXPLANATION TO PROSPECTIVE OFFERORS
(APR 1984)

Any prospective offeror desiring an explanation or inter-
pretation of the solicitation, drawings, specifica-
tions, etc., must request it in writing soon enough to allow
a reply to reach all prospective offerors before the submis-
sion of their offers. Oral explanations or instructions given
before the award of the contract will not be binding. Any
information given to a prospective offeror concerning a
solicitation will be furnished promptly to all other prospec-

(The next page is 52-45.)
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tive offerors as an amendment of the solicitation, if that

information is necessary in submitting offers or if the lack

of it would be prejudicial to any other prospective offerors.
(End of provision)

52.215-15 Failure to Submit Offer.

As prescribed in 15.407(d)(3), insert the following pro-
vision:

FAILURE TO SUBMIT OFFER (MAY 1997)

Recipients of this solicitation not responding with an
offer should not return this solicitation, unless it specifies
otherwise. Instead, for paper transactions, they should
advise the issuing office by letter, postcard, or established
electronic commerce methods, whether they want to
receive future solicitations for similar requirements.
Electronic solicitations do not require notification of desire
to receive future solicitations, since these solicitations will
be openly available to any interested party. If a recipient
does not submit an offer and does not notify the issuing
office that future solicitations are desired, the recipient’s
name may be removed from the applicable mailing list.

(End of provision)

52.215-16 Contract Award.

As prescribed in 15.407(d)(4), insert the following pro-
vision:

CONTRACT AWARD (OCT 1995)

(a) The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, cost or price and other factors, specified
elsewhere in this solicitation, considered.

(b) The Government may (1) reject any or all offers if
such action is in the public interest, (2) accept other than
the lowest offer, and (3) waive informalities and minor
irregularities in offers received.

(c) The Government intends to evaluate proposals and
award a contract after conducting written or oral discus-
sions with all responsible offerors whose proposals have
been determined to be within the competitive range.
However, each initial offer should contain the offeror's best
terms from a cost or price and technical standpoint.

(d) The Government may accept any item or group of
items of an offer, unless the offeror qualifies the offer by
specific limitations. Unless otherwise provided in the
Schedule, offers may be submitted for quantities less than
those specified. The Government reserves the right to
make an award on any item for a quantity less than the
quantity offered, at the unit cost or prices offered, unless
the offeror specifies otherwise in the offer.

(e) A written award or acceptance of offer mailed or
otherwise furnished to the successful offeror within the
time for acceptance specified in the offer shall result in a
binding contract without further action by either party.
Before the offer’s specified expiration time, the

Government may accept an offer (or part of an offer, as
provided in paragraph (d) above), whether or not there are
negotiations after its receipt, unless a written notice of
withdrawal is received before award. Negoti-
ations conducted after receipt of an offer do not constitute a
rejection or counteroffer by the Government.

(f) Neither financial data submitted with an offer, nor
representations concerning facilities or financing, will form
a part of the resulting contract. However, if the resulting
contract contains a clause providing for price reduction for
defective cost or pricing data, the contract price will be
subject to reduction if cost or pricing data furnished is
incomplete, inaccurate, or not current,

(g) The Government may determine that an offer is
unacceptable if the prices proposed are materially unbal-
anced between line items or subline items. An offer is
materially unbalanced when it is based on prices signifi-
cantly less than cost for some work and prices which are
significantly overstated in relation to cost for other work,
and if there is a reasonable doubt that the offer will result
in the lowest overall cost to the Government, even though
it may be the low evaluated offer, or it is so unbalanced as
to be tantamount to allowing an advance payment.

(h) The Government may disclose the following infor-
mation in post-award debriefings to other offerors: (1) the
overall evaluated cost or price and technical rating of the
successful offeror; (2) the overall ranking of all offerors,
when any ranking was developed by the agency during
source selection; (3) a summary of the rationale for award;
and (4) for acquisitions of commercial end items, the make
and model of the item to be delivered by the successful
offeror.

(End of provision)

Alternate 1 (OCT 1995). As prescribed in
15.407(d)(4)(i), substitute the following paragraph (d) for
paragraph (d) of the basic provision:

(d) The Government may accept any item or combina-
tion of items, unless doing so is precluded by a restrictive
limitation in the solicitation or offer.

Alternate I (OCT 1995). As prescribed in
15.407(d)(4)(ii), substitute the following paragraph (c) for
paragraph (c) of the basic provision:

(¢) The Government intends to evaluate proposals and
award a contract without discussions with offerors (except
communications conducted for the purpose of minor clari-
fication). Therefore, each initial offer should contain the
offeror's best terms from a cost or price and technical
standpoint. However, the Government reserves the right to
conduct discussions if later determined by the Contracting
Officer to be necessary.

52.215-17 Telegraphic Proposals.
As prescribed in 15.407(e)(1), insert the following pro-
vision:
TELEGRAPHIC PROPOSALS (JUL 1987)
52-45
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FEDERAL ACQUISITION REGULATION (FAR)

(a) Offerors or quoters may submit telegraphic
responses to this solicitation. These responses must arrive
at the place, and by the time, specified in the solicitation.

(b) Telegraphic responses shall refer to this solicitation
and include the item or subitems, quantities, unit prices,
time and place of delivery, all representations and other
information required by this solicitation, and a statement
specifying the extent of agreement with all the terms, con-
ditions, and provisions of the solicitation.

(c) Telegraphic responses that fail to furnish required
representations or information, or that reject any of the
terms, conditions and provisions of the solicitation, may be
excluded from consideration.

(d) Offerors must promptly sign and submit complete
copies of the proposals in confirmation of their telegraphic
responses.

(e) The term “telegraphic responses,” as used in the pro-
vision, includes mailgrams.

(End of provision)

Alternate I (NOV 1988). As prescribed in 15.407(e)(2),
substitute the following for paragraph (d) of the basic pro-
vision: :

(d) Written confirmation of telegraphic proposals is not
required.

52.215-18 Facsimile Proposals.

As prescribed in 15.407(j), insert the following provi-
sion:

FACSIMILE PROPOSALS (DEC 1989)

(a) Definition. “Facsimile proposal,” as used in this
solicitation, means a proposal, modification of a proposal,
or withdrawal of a proposal that is transmitted to and
received by the Government via electronic equipment that
communicates and reproduces both printed and handwrit-
ten material.

(b) Offerors may submit facsimile proposals as respons-
es to this solicitation. These responses must arrive at the
place, and by the time, specified in the solicitation.

(c) Facsimile proposals that fail to furnish required rep-
resentations or information, or that reject any of the terms,
conditions, and provisions of the solicitation, may be
excluded from consideration.

(d) Facsimile proposals must contain the required sig-
natures.

(e) The Government reserves the right to make award
solely on the facsimile proposal. However, if requested to
do so by the Contracting Officer, the apparently successful
offeror agrees to promptly submit the complete original
signed proposal.

(f) Facsimile receiving data and compatibility charac-
teristics are as follows:

(1) Telephone number of receiving facsimile equip-
ment:

(2) Compatibility characteristics of receiving facsim-
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ile equipment (e.g., make and model number, receiving
speed, communications protocol):

(g) If the offeror chooses to transmit a facsimile propos-
al, the Government will not be responsible for any failure
attributable to the transmission or receipt of the facsimile
proposal including, but not limited to, the following:

(1) Receipt of garbled or incomplete proposal.

(2) Availability or condition of the receiving facsim-
ile equipment.

(3) Incompatibility between the sending and receiv-
ing equipment.

(4) Delay in transmission or receipt of proposal.

(5) Failure of the offeror to properly identify the pro-
posal.

(6) Tllegibility of proposal.

(7) Security of proposal data.

(End of provision)

52.215-19 Period for Acceptance of Offer.

As prescribed in 15.407(f), insert the following provi-
sion:

PERIOD FOR ACCEPTANCE OF OFFER (APR 1984)

In compliance with the solicitation, the offeror agrees, if
this offer is accepted within _______ calendar days
(60 calendar days unless a different period is inserted by
the offeror) from the date specified in the solicitation for
receipt of offers, to furnish any or all items on which prices
are offered at the price set opposite each item, delivered at
the designated point(s), within the time specified in the
Schedule.

(End of provision)

52.215-20 Place of Performance.

As prescribed in 15.407(g), insert the following provi-
sion:

PLACE OF PERFORMANCE (APR 1984)

(a) The offeror or quoter, in the performance of any con-
tract resulting from this solicitation, [J intends, [l does not
intend (check applicable block) to use one or more plants
or facilities located at a different address from the address
of the offeror or quoter as indicated in this proposal or quo-
tation.

(b) If the offeror or quoter checks “intends” in para-
graph (a) above, it shall insert in the spaces provided below
the required information:
Place of Performance
(Street, Address, City,
County, State, Zip Code)

Name and Address of Owner
and Operator of the Plant or
Facility if Other than Offeror
or Quoter

(End of provision)
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clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to
the Contractor to the date the Government is repaid by
the Contractor at the applicable underpayment rate
effective for each quarter prescribed by the Secretary of
the Treasury under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly sub-
mitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.215-24 Subcontractor Cost or Pricing Data.

As prescribed in 15.804-8(c), insert the following
clause:

SUBCONTRACTOR COST OR PRICING DATA
(OCT 1995)

(2) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever is later; or before pricing any
subcontract modification involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Contractor shall
require the subcontractor to submit cost or pricing data
(actually or by specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(b) The Contractor shall require the subcontractor to
certify in substantially the form prescribed in subsection
15.804-4 of the Federal Acquisition Regulation (FAR) that,
to the best of its knowledge and belief, the data submitted
under paragraph (a) of this clause were accurate, complete,
and current as of the date of agreement on the negotiated
price of the subcontract or subcontract modification.

(c) In each subcontract that exceeds the threshold for
submission of cost or pricing data at FAR 15.804-2(a)(1),
when entered into, the Contractor shall insert either—

(1) The substance of this clause, including this para-
graph (c), if paragraph (a) of this clause requires sub-
mission of cost or pricing data for the subcontract; or

(2) The substance of the clause at FAR 52.215-25,
Subcontractor Cost or Pricing Data—Modifications.

(End of clause)

52.215-25 Subcontractor Cost or Pricing Data—
Modifications.
As prescribed in 15.804-8(d), insert the following
clause:
SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS (OCT 1995)

(a) The requirements of paragraphs (b) and (c) of this
clause shall (1) become operative only for any modification
to this contract involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.804-2(a)(1); and (2) be limited to such modifica-
tions. '

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(1), on the date of agreement on price or the
date of award, whichever is later; or before pricing any
subcontract modification involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Contractor shall
require the subcontractor to submit cost or pricing data
(actually or by specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(c) The Contractor shall require the subcontractor to cer-
tify in substantially the form prescribed in FAR 15.804-4
that, to the best of its knowledge and belief, the data sub-
mitted under paragraph (b) of this clause were accurate,
complete, and current as of the date of agreement on the
negotiated price of the subcontract or subcontract modifi-
cation.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract
that exceeds the threshold for submission of cost or pricing
data at FAR 15.804-2(a)(1) on the date of agreement on
price or the date of award, whichever is later.

(End of clause)

52.215-26 Integrity of Unit Prices.
As prescribed in 15.812-2, insert the following clause:
INTEGRITY OF UNIT PRICES (JAN 1997)

(a) Any proposal submitted for the negotiation of prices
for items of supplies shall distribute costs within contracts
on a basis that ensures that unit prices are in proportion to
the items’ base cost (e.g., manufacturing or acquisition
costs). Any method of distributing costs to line items that
distorts unit prices shall not be used. For example, dis-
tributing costs equally among line items is not acceptable
except when there is little or no variation in base cost.
Nothing in this paragraph requires submission of cost or
pricing data not otherwise required by law or regulation.

(b) The Offeror/Contractor shall also identify those sup-
plies which it will not manufacture or to which it will not
contribute significant value when requested by the
Contracting Officer.

(End of clause)

Alternate I (JAN 1997). As prescribed in 15.812-2(b),
substitute the following paragraph (b) for paragraph (b) of
the basic clause:

(b) The Offeror/Contractor shall also identify those sup-
plies which it will not manufacture or to which it will not
contribute significant value.
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FEDERAL ACQUISITION REGULATION (FAR)

52.215-27 Termination of Defined Benefit Pension

Plans.

As prescribed in 15.804-8(e), insert the following
clause:

TERMINATION OF DEFINED BENEFIT
PENSION PLANS (MAR 1996)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate
a defined benefit pension plan or otherwise recapture such
pension fund assets. If pension fund assets revert to the
Contractor or are constructively received by it under a ter-
mination or otherwise, the Contractor shall make a refund
or give a credit to the Government for its equitable share of
the gross amount withdrawn. The Government’s equitable
share shall reflect the Government’s participation in pen-
sion costs through those contracts for which cost or pricing
data (see 15.804 of the Federal Acquisition Regulation
(FAR)) were submitted or which are subject to FAR Part
31. The Contractor shall include the substance of this
clause in all subcontracts under this contract which meet
the applicability requirements of FAR 15.804-8(e).

(End of clause)

52.215-28—52.215-29 [Reserved]

52.215-30 Facilities Capital Cost of Money.

As prescribed in 15.904(a), insert the following provi-
sion:

FACILITIES CAPITAL COST OF MONEY
(SEP 1987)

(a) Facilities capital cost of money will be an allowable
cost under the contemplated contract, if the criteria for
allowability in subparagraph 31.205-10(a)(2) of the Federal
Acquisition Regulation are met. One of the allowability
criteria requires the prospective contractor to propose facil-
ities capital cost of money in its offer.

(b) If the prospective Contractor does not propose this
cost, the resulting contract will include the clause Waiver
of Facilities Capital Cost of Money.

(End of provision)

52.215-31 Waiver of Facilities Capital Cost of Money.

As prescribed in 15.904(b), insert the following clause:

WAIVER OF FACILITIES CAPITAL COST
OF MONEY (SEP 1987)

The Contractor did not include facilities capital cost of
money as a proposed cost of this contract. Therefore, it is
an unallowable cost under this contract.

(End of clause)

52.215-32 [Reserved]

52.215-33 Order of Precedence.
As prescribed in 15.406-3(b), insert the following
clause:

52-50

ORDER OF PRECEDENCE (JAN 1986)

Any inconsistency in this solicitation or contract shall
be resolved by giving precedence in the following order:
(a) the Schedule (excluding the specifications); (b) repre-
sentations and other instructions; (c) contract clauses; (d)
other documents, exhibits, and attachments; and (e) the
specifications.

(End of clause)

52.215-34 Evaluation of Offers for Multiple Awards.

As prescribed in 15.407(h), insert the following provi-
sion:

EVALUATION OF OFFERS FOR MULTIPLE AWARDS
(MAR 1990)

In addition to other factors, offers will be evaluated on
the basis of advantages and disadvantages to the
Government that might result from making more than one
award (multiple awards). It is assumed, for the purpose of
evaluating proposals, that $500 would be the administrative
cost to the Government for issuing and administering each
contract awarded under this solicitation and individual
awards shall be for the items or combinations of items that
result in the lowest aggregate cost to the Government,
including the assumed administrative costs.

(End of provision)

52.215-35 Annual Representations and Certifications—

Negotiation.

As prescribed in 15.407(i), insert the following provi-
sion:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—NEGOTIATION
(JAN 1997)

The offeror has (check the appropriate block):

[J (a) Submitted to the contracting office issuing this
solicitation, annual representations and certifications dated
{insert date of
signature on submission] which are incorporated herein by
reference and are current, accurate, and complete as of the
date of this offer, except as follows [insert changes that
affect only this solicitation; if "none,” so state]:

[0 (b) Enclosed its annual representations and certifica-
tions.
(End of provision)

5§2.215-36 Late Submissions, Modifications, and
Withdrawals of Proposals (Overseas).
As prescribed in 15.407(c)(9), insert the following pro-
vision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (OVERSEAS)
(MAY 1997)

(a) Any proposal received at the office designated in the
solicitation after the exact time specified for receipt will
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not be considered unless it is received before award is
made and—

(1) It was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a
commercial carrier) if it is determined by the
Government that the late receipt was due primarily to
Government mishandling after receipt at the
Government installation;

(2) It was transmitted through an electronic com-
merce method authorized by the solicitation and was
received at the initial point of entry to the Government
infrastructure not later than 5:00 p.m. one working day
prior to the date specified for receipt of proposals. The
term “working day” excludes weekends and U.S.
Federal holidays;

(3) There is acceptable evidence to establish that it
was received at the activity designated for receipt of
offers and was under the Government’s control prior to
the time set for receipt of offers, and the Contracting
Officer determines that accepting the late offer would
not unduly delay the procurement; or

(4) It is the only proposal received.

(b) Any modification of a proposal or quotation, includ-
ing a modification resulting from the Contracting Officer’s
request for “best and final” offer, is subject to the same
conditions as in subparagraphs (a)(1), (2), and (3) of this
provision.

(c) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of the installation on the proposal wrapper, other documen-
tary evidence of receipt maintained by the installation, or
oral testimony or statements of Government personnel.

(d) Notwithstanding paragraph (a) of this provision, a
late modification of an otherwise successful proposal that
makes its terms more favorable to the Government will be
considered at any time it is received and may be accepted.

(e) Proposals may be withdrawn by written notice or
telegram (including mailgram) received at any time before
award. If the solicitation authorizes facsimile proposals,
proposals may be withdrawn via facsimile at any time
before award, subject to the conditions specified in the pro-
vision entitled “Facsimile Proposals.” Proposals may be
withdrawn in person by an offeror or an authorized repre-
sentative, if the representative's identity is made known and
the representative signs a receipt for the proposal before
award.

(f) If an emergency or unanticipated event interrupts
normal Government processes so that proposals cannot be
received at the office designated for receipt of proposals by
the exact time specified in the solicitation, and urgent
Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing
date, the time specified for receipt of proposals will be
deemed to be extended to the same time of day specified in
the solicitation on the first work day on which normal

Government processes resume. If no time is specified in
the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office.

(End of provision)

52.215-37 [Reserved]

52.215-38 Preparation of Offers—Construction.

As prescribed in 15.407(k), insert the following provi-
sion:

PREPARATION OF OFFERS—CONSTRUCTION
(JAN 1991)

(a) Offers must be (1) submitted on the forms furnished
by the Government or on copies of those forms, and 2)
manually signed. The person signing an offer must initial
each erasure or change appearing on any offer form.

(b) The offer form may require Offerors to submit offer
prices for one or more items on various bases, including—

(1) Lump sum offer;

(2) Alternate prices;

(3) Units of construction; or

(4) Any combination of subparagraphs (b)(1)
through (b)(3) of this provision.

(c) If the solicitation requires an offer on all items, fail-
ure to do so will disqualify the offer. If an offer on all
items is not required, Offerors should insert the words "no
offer” in the space provided for any item on which no price
is submitted.

(d) Alternate offers will not be considered unless this
solicitation authorizes their submission.

(End of provision)

52.215-39 Reversion or Adjustment of Plans for
Postretirement Benefits Other Than Pensions (PRB).
As prescribed in 15.804-8(f), insert the following

clause:

REVERSION OR ADJUSTMENT OF PLANS FOR
POSTRETIREMENT BENEFITS (PRB) OTHER THAN
PENSIONS (MAR 1996)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate or
reduce a PRB plan. If PRB fund assets revert, or inure, to the
Contractor or are constructively received by it under a plan
termination, reduction, or otherwise, the Contractor shall
make a refund or give a credit to the Government for its equi-
table share of any amount of previously funded PRB costs
which revert or inure to the Contractor. Such equitable share
shall reflect the Government’s previous participation in PRB
costs through those contracts for which cost or pricing data
(sec 15.804 of the Federal Acquisition Regulation (FAR))
were submitted or which are subject to FAR Part 31. The
Contractor shall include the substance of this clause in all
subcontracts under this contract which meet the applicability
requirements of FAR 15.804-8(f).

(End of clause)
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FEDERAL ACQUISITION REGULATION (FAR)

52.215-40 Notification of Ownership Changes.

As prescribed in 15.804-8(g), insert the following
clause: '

NOTIFICATION OF OWNERSHIP CHANGES

(FEB 1995)

(a) The Contractor shall make the following notifica-
tions in writing:

(1) When the Contractor becomes aware that a
change in its ownership has occurred, or is certain to
occur, which could result in changes in the valuation of
its capitalized assets in the accounting records, the
Contractor shall notify the Administrative Contracting
Officer (ACO) within 30 days.

(2) The Contractor shall also notify the ACO within
30 days whenever changes to asset valuations or any
other cost changes have occurred or are certain to occur
as a result of a change in ownership.

(b) The Contractor shall: (1) maintain current, accurate,
and complete inventory records of assets and their costs;
(2) provide the ACO or designated representative ready
access to the records upon request; (3) ensure that all indi-
vidual and grouped assets, their capitalized values, accu-
mulated depreciation or amortization, and remaining useful
lives are identified accurately before and after each of the
Contractor's ownership changes; and (4) retain and contin-
ue to maintain depreciation and amortization schedules
based on the asset records maintained before each
Contractor ownership change.

(c) The Contractor shall include the substance of this
clause in all subcontracts under this contract which meet
the applicability requirement of FAR 15.804-8(g).

(End of clause)

52.215-41 Requirements for Cost or Pricing Data or

Information Other Than Cost or Pricing Data.

As prescribed in 15.804-8(h), insert the following provi-
sion:

REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING
DATA (JAN 1997)

(a) Exceptions from cost or pricing data. (1) In lieu of
submitting cost or pricing data, offerors may submit a writ-
ten request for exception by submitting the information
described in the following subparagraphs. The Contracting
Officer may require additional supporting information, but
only to the extent necessary to determine whether an
exception should be granted, and whether the price is fair
and reasonable.

(i) Identification of the law or regulation estab-
lishing the price offered. 1If the price is controlled
under law by periodic rulings, reviews, or similar
actions of a governmental body, attach a copy of the
controlling document, unless it was previously sub-
mitted to the contracting office.

(ii) For a commercial item exception, the offeror
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shall submit, at a minimum, information on prices at

which the same item or similar items have previously

been sold that is adequate for evaluating the reason-
ableness of the price for this acquisition. Such infor-
mation may include—

(A) For catalog items, a copy of or identifica-
tion of the catalog and its date, or the appropriate
pages for the offered items, or a statement that the
catalog is on file in the buying office to which the
proposal is being submitted. Provide a copy or
describe current discount policies and price lists
(published or unpublished), e.g., wholesale, origi-
nal equipment manufacturer, or reseller. Also
explain the basis of each offered price and its rela-
tionship to the established catalog price, including
how the proposed price relates to the price of
recent sales in quantities similar to the proposed
quantities.

(B) For market-priced items, the source and
date or period of the market quotation or other
basis for market price, the base amount, and appli-
cable discounts. In addition, describe the nature
of the market.

(C) For items included on an active Federal
Supply Service Multiple Award Schedule contract,
proof that an exception has been granted for the
schedule item.

(2) The offeror grants the Contracting Officer or an
authorized representative the right to examine, at any
time before award, books, records, documents, or other
directly pertinent records to verify any request for an
exception under this provision, and the reasonableness
of price. Access does not extend to cost or profit infor-
mation or other data relevant solely to the offeror’s
determination of the prices to be offered in the catalog
or marketplace.

(b) Requirements for cost or pricing data. 1f the offeror
is not granted an exception from the requirement to submit
cost or pricing data, the following applies:

(1) The offeror shall submit cost or pricing data on
Standard Form (SF) 1411, Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Required), with sup-
porting attachments prepared in accordance with Table
15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement on price,
but before contract award (except for unpriced actions
such as letter contracts), the offeror shall submit a
Certificate of Current Cost or Pricing Data, as pre-
scribed in FAR 15.804-4.

(End of provision)

* Insert dollar amount for sampling (see 15.804-1(c)(1))

Alternate I (OCT 1995). As prescribed in 15.804-8(h),
substitute the following paragraph (b)(1) for paragraph
(b)(1) of the basic provision:
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(g) Withholding. After payment of 80 percent of the
total estimated cost shown in the Schedule, the Contracting
Officer may withhold payment of allowable costs until a
reserve is set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. This reserve shall not exceed one percent of the
total estimated cost shown in the Schedule or $100,000,
whichever is less.

(h) Final payment. Upon approval of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (c)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of allowable
costs not previously paid.

52.216-14 Allowable Cost and Payment—Facilities Use.

As prescribed in 16.307(h), insert the following clause
in solicitations and contracts when a facilities use contract
is contemplated:

ALLOWABLE COST AND PAYMENT—FACILITIES
USE (APR 1984)

(a) For the performance of any work, duty, or obliga-
tions specified in this contract to be at Government
expense, the Government shall pay the Contractor all
allowable costs as determined by the Contracting Officer in
accordance with the contract terms and section 31.106 of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(b) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from includ-
ing, as part of the price or cost under any other
Government contract or subcontract, an allocable portion
of the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)

52.216-15 Predetermined Indirect Cost Rates.

As prescribed in 16.307(i), insert the following clause:
PREDETERMINED INDIRECT COST RATES
(AUG 1996)

(a) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b) Not later than 90 days after the expiration of the
Contractor’s fiscal year (or other period specified in the
Schedule), the Contractor shall submit to the cognizant
Contracting Officer under Subpart 42.7 of the Federal
Acquisition Regulation (FAR) and, if required by agency
procedures, to the cognizant Government audit activity,
proposed predetermined indirect cost rates and supporting
cost data. The proposed rates shall be based on the
Contractor’s actual cost experience during that fiscal year

or other period specified in the Schedule. Negotiation of
predetermined indirect cost rates shall begin as soon as

_practical after receipt of the contractor’s proposal.

(c) Allowability of costs and acceptability of cost allo-
cation methods shall be determined in accordance with
FAR Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date
of this contract shall be incorporated into the contract
Schedule. The Contracting Officer and Contractor shall
negotiate rates for subsequent periods and execute a written
indirect cost rate agreement setting forth the results. The
agreement shall specify (1) the agreed-upon predetermined
indirect cost rates, (2) the bases to which the rates apply,
(3) the period for which the rates apply, and (4) the specific
items treated as direct costs or any changes in the items
previously agreed to be direct costs. The indirect cost rate
agreement shall not change any monetary ceiling, contract
obligation, or specific cost allowance or disallowance pro-
vided for in this contract. The agreement is incorporated
into this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fiscal year (or other period agreed to by the
parties), the Contractor shall be reimbursed either at the
rates fixed for the previous fiscal year (or other period) or
at billing rates acceptable to the Contracting Officer, sub-
Ject to appropriate adjustment when the final rates for that
period are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be con-
sidered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in
the Schedule) the parties fail to agree to predetermined
indirect cost rates, the allowable indirect costs shall be
obtained by applying final indirect cost rates established in
accordance with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year (or other period specified in the Schedule) shall
be obtained using the predetermined indirect cost rates and
the bases shown in the Schedule.

(End of clause)

52.216-16 Incentive Price Revision—Firm Target.

As prescribed in 16.406(a), insert the following clause:
INCENTIVE PRICE REVISION—FIRM TARGET
(FEB 1997)

(a) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
Schedule line item numbers] are subject to price revision in
accordance with this clause; provided, that in no event shall
the total final price of these items exceed the ceiling price
of dollars ($ ). Any supplies or services
that are to be (1) ordered separately under, or otherwise
added to, this contract and (2) subject to price revision in
accordance with the terms of this clause shall be identified
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as such in a modification to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days] days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified
by item number in paragraph (a) of this clause, the
Contractor shall submit on Standard Form 1411 or in any
other form on which the parties agree—

(@) A detailed statement of all costs incurred up to
the end of that month in performing all work under
the items;

(ii) An estimate of costs of further performance, if
any, that may be necessary to complete performance
of all work under the items;

(iii) A list of all residual inventory and an estimate
of its value; and

(iv) Any other relevant data that the Contracting
Officer may reasonably require.

(2) If the Contractor fails to submit the data required
by subparagraph (1) of this clause within the time speci-
fied and it is later determined that the Government has
overpaid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the data submittal period,
the amount of the excess shall bear interest, computed
from the date the data were due to the date of repay-
ment, at the rate established in accordance with the
Interest clause.

(d) Price revision. Upon the Contracting Officer’s
receipt of the data required by paragraph (c) of this clause,
the Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a) of
this clause by applying to final negotiated cost an adjust-
ment for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) of this clause, together with any other perti-
nent information, the parties shall negotiate the total
final cost incurred or to be incurred for supplies deliv-
ered (or services performed) and accepted by the
Government and which are subject to price revision
under this clause.

(2) The total final price shall be established by apply-
ing to the total final negotiated cost an adjustment for
profit or loss, as follows:

(i) If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target
profit.

(ii) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target
profit, less [Contracting Officer insert per-
cent] percent of the amount by which the total final
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negotiated cost exceeds the total target cost.

(iii) If the final negotiated cost is less than the
total target cost, the adjustment is the total target
profit plus ........ [Contracting Officer insert percent]
percent of the amount by which the total final negoti-
ated cost is less than the total target cost.

(e) Contract modification. The total final price of the
items specified in paragraph (a) of this clause shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(1) The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of those elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.

(f) Adjusting billing prices. (1) Pending execution of
the contract modification (see paragraph (e) of this clause),
the Contractor shall submit invoices or vouchers in accor-
dance with billing prices as provided in this paragraph. The
billing prices shall be the target prices shown in this con-
tract.

(2) If at any time it appears from information provid-
ed by the contractor under subparagraph (g)(2) of this
clause that the then-current billing prices will be sub-
stantially greater than the estimated final prices, the par-
ties shall negotiate a reduction in the billing prices.
Similarly, the parties may negotiate an increase in
billing prices by any or all of the difference between the
target prices and the ceiling price, upon the Contractor’s
submission of factual data showing that final cost under
this contract will be substantially greater than the target
cost.

(3) Any billing price adjustment shall be reflected in
a contract modification and shall not affect the determi-
nation of the total final price under paragraph (d) of this
clause. After the contract modification establishing the
total final price is executed, the total amount paid or to
be paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.
(g) Quarterly limitation on payments statement. 'This

paragraph (g) shall apply until final price revision under
this contract has been completed.

(1) Within 45 days after the end of each quarter of
the Contractor’s fiscal year in which a delivery is first
made (or services are first performed) and accepted by
the Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract

- administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
ing—
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(1) The total contract price of all supplies deliv-
ered (or services performed) and accepted by the
Government and for which final prices have been
established;

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total target profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (g)) that is in direct
proportion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established
—increased or decreased in accordance with sub-
paragraph (d)(2) of this clause, when the amount stat-

ed under subdivision (g)(1)(ii) of this clause differs

from the aggregate target costs of the supplies or ser-
vices; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (g)(1)(iv) of this
clause exceeds the sum due the Contractor, as computed
in accordance with subdivisions (g)(1)(i), (ii), and (iii)
of this clause, the Contractor shall immediately refund
or credit to the Government the amount of this excess.
The Contractor may, when appropriate, reduce this
refund or credit by the amount of any applicable tax
credits due the Contractor under 26 U.S.C. 1481 and by
the amount of previous refunds or credits effected under
this clause. If any portion of the excess has been applied
to the liquidation of progress payments, then that por-
tion may, instead of being refunded, be added to the
unliquidated progress payment account consistent with
the Progress Payments clause. The Contractor shall pro-
vide complete details to support any claimed reductions
in refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.

(h) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-

of-cost basis.

(1) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon the total final price
within 60 days (or within such other period as the
Contracting Officer may specify) after the date on which
the data required by paragraph (c) of this clause are to be
submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause.

(i) Termination. If this contract is terminated before the
total final price is established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies and
services not terminated under a partial termination. All
other elements of the termination shall be resolved in
accordance with other applicable clauses of this contract.

(k) Equitable adjustment under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total final price
is established, the adjustment shall be made in the total tar-
get cost and may be made in the maximum dollar limit on
the total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

(1) Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(m) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(n) Taxes. As used in the Federal, State, and Local
Taxes clause or in any other clause that provides for certain
taxes or duties to be included in, or excluded from, the con-
tract price, the term “contract price” includes the total tar-
get price or, if it has been established, the total final price.
When any of these clauses requires that the contract price
be increased or decreased as a result of changes in the obli-
gation of the Contractor to pay or bear the burden of cer-
tain taxes or duties, the increase or decrease shall be made
in the total target price or, if it has been established, in the
total final price, so that it will not affect the Contractor’s
profit or loss on this contract.

(End of clause)

Alternate I (APR 1984). As prescribed in 16.406(a), add
the following paragraph (o) to the basic clause:

(o) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
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Government option shall be treated as target prices. Target
cost and profit covering these parts, other supplies, or ser-
vices may be established separately, in the aggregate, or in
any combination, as the parties may agree.

52.216-17 Incentive Price Revision—Successive Targets.

As prescribed in 16.406(b), insert the following clause:

INCENTIVE PRICE REVISION—SUCCESSIVE
TARGETS (FEB 1997)

(a) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
line item numbers] are subject to price revision in accor-
dance with this clause; provided, that in no event shall the
total final price of these items exceed the ceiling price of

dollars (§ ). The prices of

these items shown in the Schedule are the initial target

prices, which include an initial target profit of

[Contracting Officer insert percent of] per-

cent of the the initial target cost. Any supplies or services

that are to be (1) ordered separately under, or otherwise

added to, this contract and (2) subject to price revision in

accordance with this clause shall be identified as such in a
modification to this contract.

(b) Definition. “Costs,” as used in this clause, means

" allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Submitting data for establishing the firm fixed price
or a final profit adjustment formula. (1) Within

[Contracting Officer insert number of days]
days after the end of the month in which the Contractor has
completed [see Note 1], the Contractor shall
submit the following data:

(i) A proposed firm fixed price or total firm target
price for supplies delivered and to be delivered and
services performed and to be performed.

(ii) A detailed statement of all costs incurred in
the performance of this contract through the end of
the month specified above, on Standard Form 1411
(or in any other form on which the parties may
agree), with sufficient supporting data to disclose
unit costs and cost trends for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary).

(iif) An estimate of costs of all supplies delivered
and to be delivered and all services performed and to
be performed under this contract, using the statement
of costs incurred plus an estimate of costs to complete
performance, on Standard Form 1411 (or in any other
form on which the parties may agree), together with—

(A) Sufficient data to support the accuracy and
reliability of the estimate; and
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(B) An explanation of the differences between
this estimate and the original estimate used to
establish the initial target prices.

(2) The Contractor shall also submit, to the extent
that it becomes available before negotiations establish-
ing the total firm price are concluded—

(i) Supplemental statements of costs incurred after
the end of the month specified in subparagraph (1) of
this section for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary); and
(ii) Any other relevant data that the Contracting

Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (1) and (2) of this section within the
time specified and it is later determined that the
Government has overpaid the Contractor, the Contractor
shall repay the excess to the Government immediately.
Unless repaid within 30 days after the end of the data
submittal period, the amount of the excess shall bear
interest, computed from the date the data were due to
the date of repayment, at the rate established in accor-
dance with the Interest clause.

(d) Establishing firm fixed price or final profit adjust-
ment formula. Upon the Contracting Officer’s receipt of
the data required by paragraph (c) of this section, the
Contracting Officer and the Contractor shall promptly
establish either a firm fixed price or a profit adjustment for-
mula for determining final profit, as follows:

(1) The parties shall negotiate a total firm target cost,
based upon the data submitted under paragraph (c) of
this section.

(2) If the total firm target cost is more than the total
initial target cost, the total initial target profit shall be
decreased. If the total firm target cost is less than the
total initial target cost, the total initial target profit shall
be increased. The initial target profit shall be increased
or decreased by percent [see Note 2] of the differ-
ence between the total initial target cost and the total
firm target cost. The resulting amount shall be the total
firm target profit; provided, that in no event shall the
total firm target profit be less than percent
or more than percent [Contracting
Officer insert percents] of the total initial cost.

(3) If the total firm target cost plus the total firm tar-
get profit represent a reasonable price for performing
that part of the contract subject to price revision under
this clause, the parties may agree on a firm fixed price,
which shall be evidenced by a contract modification
signed by the Contractor and the Contracting Officer.

(4) Failure of the parties to agree to a firm fixed price
shall not constitute a dispute under the Disputes clause.
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If agreement is not reached, or if establishment of a firm
fixed price is inappropriate, the Contractor and the
Contracting Officer shall establish a profit adjustment
formula under which the total final price shall be estab-
lished by applying to the total final negotiated cost an
adjustment for profit or loss, determined as follows:

(i) If the total final negotiated cost is equal to the
total firm target cost, the adjustment is the total firm
target profit.

(ii) If the total final negotiated cost is greater than
the total firm target cost, the adjustment is the total
firm target profit, less percent of
the amount by which the total final negotiated cost
exceeds the total firm target cost.

(iii) If the total final negotiated cost is less than
the total firm target cost, the adjustment is the total
firm target profit, plus percent of the
amount by which the total final negotiated cost is less
than the total firm target cost.

(iv) The total firm target cost, total firm target
profit, and the profit adjustment formula for deter-
mining final profit shall be evidenced by a modifica-
tion to this contract signed by the Contractor and the
Contracting Officer.

(e) Submitting data for final price revision. Unless a
firm fixed price has been established in accordance with
paragraph (d) of this section within ________
[Contracting Officer insert number of days] days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified
by item number in paragraph (a) of this section, the
Contractor shall submit on Standard Form 1411 (or in any
other form on which the parties agree)—

(1) A detailed statement of all costs incurred up to the
end of that month in performing all work under the items;

(2) An estimate of costs of further performance, if
any, that may be necessary to complete performance of
all work under the items;

(3) A list of all residual inventory and an estimate of
its value; and

(4) Any other relevant data that the Contracting
Officer may reasonably require.

(f) Final price revision. Unless a firm fixed price has
been agreed to in accordance with paragraph (d) of this
section, the Contractor and the Contracting Officer shall,
promptly after submission of the data required by para-
graph (e) of this section, establish the total final price, as
follows:

(1) On the basis of the information required by para-
graph (e) of this section, together with any other perti-
nent information, the parties shall negotiate the total final
cost incurred or to be incurred for the supplies delivered
(or services performed) and accepted by the Government
and which are subject to price revision under this clause.

(2) The total final price shall be established by apply-

ing to the total final negotiated cost an adjustment for

final profit or loss determined as agreed upon under sub-

paragraph (d)(4) of this section.

(g) Contract modification. The total final price of the
items specified in paragraph (a) of this section shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(1) The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of these elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.

(h) Adjustment of billing prices. (1) Pending execution
of the contract modification (see paragraph (e) of this sec-
tion), the Contractor shall submit invoices or vouchers in
accordance with billing prices as provided in this paragraph.
The billing prices shall be the initial target prices shown in
this contract until firm target prices are established under
paragraph (d) of this section. When established, the firm tar-
get prices shall be used as the billing prices.

(2) If at any time it appears from information provid-

. ed by the contractor under subparagraph (i)(1) of this

section that the then-current billing prices will be sub-
stantially greater than the estimated final prices, the par-
ties shall negotiate a reduction in the billing prices.
Similarly, the parties may negotiate an increase in
billing prices by any or all of the difference between the
target prices and the ceiling price, upon the Contractor’s
submission of factual data showing that the final cost
under this contract will be substantially greater than the
target cost.

(3) Any adjustment of billing prices shall be reflected
in a contract modification and shall not affect the deter-
mination of any price under paragraph (d) or (f) of this
section. After the contract modification establishing the
total final price is executed, the total amount paid or to
be paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.

(1) Quarterly limitation on payments statement. This
paragraph (i) shall apply until a firm fixed price or a total
final price is established under subparagraph (d)(3) or
HQ).

(1) Within 45 days after the end of each quarter of the
Contractor’s fiscal year in which a delivery is first made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumula-
tive from the beginning of the contract, showing—

(i) The total contract price of all supplies deliv-
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ered (or services performed) and accepted by the

Government and for which final prices have been

established;

(ii) The total cost (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (i)) that is in direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established—
increased or decreased in accordance with subpara-
graph (d)(4) of this section when the amount stated
under subdivision (ii) of this section, differs from the
aggregate firm target costs of the supplies or ser-
vices; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (1)(iv) of this sec-
tion exceeds the sum due the Contractor, as computed in
accordance with subdivisions (1)(i), (ii), and (iii) of this
section, the Contractor shall immediately refund or
credit to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the Contractor under 26 U.S.C. 1481 and by the amount
of previous refunds or credits effected under this clause.
If any portion of the excess has been applied to the lig-
uidation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductions in refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.

(j) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-
of-cost basis.

(k) Disagreements. If the Contractor and the Contracting
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Officer fail to agree upon (1) a total firm target cost and a
final profit adjustment formula or (2) a total final price, with-
in 60 days (or within such other period as the Contracting
Officer may specify) after the date on which the data required
in paragraphs (c) and (e) of this section are to be submitted,
the Contracting Officer shall promptly issue a decision in
accordance with the Disputes clause.

() Termination. 1f this contract is terminated before the
total final price is established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies or ser-
vices not terminated under a partial termination. All other
elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(m) Equitable adjustments under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total final price
is established, the adjustment shall be made in the total tar-
get cost and may be made in the maximum dollar limit on
the total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

(n) Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(0) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(p) Taxes. As used in the Federal, State, and Local Taxes
clause or in any other clause that provides for certain taxes or
duties to be included in, or excluded from, the contract price,
the term “‘contract price” includes the total target price or, if it
has been established, the total final price. When any of these
clauses requires that the contract price be increased or
decreased as a result of changes in the obligation of the
Contractor to pay or bear the burden of certain taxes or duties,
the increase or decrease shall be made in the total target price
or, if it has been established, in the total final price, so that it
will not affect the Contractor’s profit or loss on this contract.

(End of clause)
NOTES:

(1) The degree of completion may be based on a percentage of con-
tract performance or any other reasonable basis.

(2) The language may be changed to describe a negotiated adjustment
pattern under which the extent of adjustment is not the same for all levels
of cost variation.

Alternate I (APR 1984). As prescribed in 16.406(b),
add the following paragraph (q) to the basic clause:

(q) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
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basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as initial target prices,
or target prices as agreed upon and stipulated in the pricing
document supporting the provisioning or added items.
Initial or firm target costs and profits and final prices cov-
ering these parts, other supplies, or services may be estab-
lished separately, in the aggregate, or in any combination,
as the parties may agree.

52.216-18 Ordering.
As prescribed in 16.506(a), insert the following clause:
ORDERING (OCT 1995)

(a) Any supplies and services to be furnished under this
contract shall be ordered by issuance of delivery orders or
task orders by the individuals or activities designated in the
Schedule. Such orders may be issued from
through [insert dates].

(b) All delivery orders or task orders are subject to the
terms and conditions of this contract. In the event of con-
flict between a delivery order or task order and this con-
tract, the contract shall control.

(c) If mailed, a delivery order or task order is considered
“issued” when the Government deposits the order in the
mail. Orders may be issued orally, by facsimile, or by elec-
tronic commerce methods only if authorized in the Schedule.

(End of clause)

52.216-19 Order Limitations.

As prescribed in 16.506(b), insert a clause substantially
the same as follows:

ORDER LIMITATIONS (OCT 1995)

(a) Minimum order. When the Government requires
supplies or services covered by this contract in an amount
of less than [insert dollar figure or quan-
tity], the Government is not obligated to purchase, nor is
the Contractor obligated to furnish, those supplies or ser-
vices under the contract.

(b) Maximum order. The Contractor is not obligated to
honor—

(1) Any order for a single item in excess of
Linsert dollar figure or quantity];
(2) Any order for a combination of items in excess of
linsert dollar figure or quantity]; or
(3) A series of orders from the same ordering office
within days that together call for quan-

tities exceeding the limitation in subparagraph (1) or (2)

of this section.

(c) If this is a requirements contract (i.e., includes the
Requirements clause at subsection 52.216-21 of the Federal
Acquisition Regulation (FAR)), the Government is not
required to order a part of any one requirement from the
Contractor if that requirement exceeds the maximum-order
limitations in paragraph (b) of this section.

(d) Notwithstanding paragraphs (b) and (c) of this section,
the Contractor shall honor any order exceeding the maximum
order limitations in paragraph (b), unless that order (or
orders) is returned to the ordering office within days
after issuance, with written notice stating the Contractor’s
intent not to ship the item (or items) called for and the rea-
sons. Upon receiving this notice, the Government may
acquire the supplies or services from another source.

(End of clause)

52.216-20 Definite Quantity.
As prescribed in 16.506(c), insert the following clause:
DEFINITE QUANTITY (OCT 1995)

(a) This is a definite-quantity, indefinite-delivery con-
tract for the supplies or services specified, and effective for
the period stated, in the Schedule.

(b) The Government shall order the quantity of supplies
or services specified in the Schedule, and the Contractor
shall furnish them when ordered. Delivery or performance
shall be at locations designated in orders issued in accor-
dance with the Ordering clause and the Schedule.

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that time shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-21 Requirements.
As prescribed in 16.506(d), insert the following clause:
REQUIREMENTS (OCT 1995)

(a) This is a requirements contract for the supplies or
services specified, and effective for the period stated, in the
Schedule. The quantities of supplies or services specified
in the Schedule are estimates only and are not purchased by
this contract. Except as this contract may otherwise pro-
vide, if the Government’s requirements do not result in
orders in the quantities described as “estimated” or “maxi-
mum’” in the Schedule, that fact shall not constitute the
basis for an equitable price adjustment.

(b) Delivery or performance shall be made only as
authorized by orders issued in accordance with the
Ordering clause. Subject to any limitations in the Order
Limitations clause or elsewhere in this contract, the
Contractor shall furnish to the Government all supplies or
services specified in the Schedule and called for by orders
issued in accordance with the Ordering clause. The
Government may issue orders requiring delivery to multi-
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ple destinations or performance at multiple locations.

(c) Except as this contract otherwise provides, the
Government shall order from the Contractor all the sup-
plies or services specified in the Schedule that are required
to be purchased by the Government activity or activities
specified in the Schedule.

(d) The Government is not required to purchase from
the Contractor requirements in excess of any limit on total
orders under this contract.

(e) If the Government urgently requires delivery of any
quantity of an item before the earliest date that delivery
may be specified under this contract, and if the Contractor
will not accept an order providing for the accelerated deliv-
ery, the Government may acquire the urgently required
goods or services from another source.

(f) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the

Contractor shall not be required to make any deliveries
under this contract after [insert date].
(End of clause)

Alternate I (APR 1984). If the requirements contract is for
nonpersonal services and related supplies and covers estimat-
ed requirements that exceed a specific Government activity’s
internal capability to produce or perform, substitute the fol-
lowing paragraph (c) for paragraph (c) of the basic clause:

(c) The estimated quantities are not the total require-
ments of the Government activity specified in the
Schedule, but are estimates of requirements in excess of the
quantities that the activity may itself furnish within its own
capabilities. Except as this contract otherwise provides, the
Government shall order from the Contractor all of that
activity’s requirements for supplies and services specified
in the Schedule that exceed the quantities that the activity
may furnish within its own capabilities.

Alternate 11 (APR 1984). If the requirements contract
includes subsistence for both Government use and resale in
the same Schedule, and similar products may be acquired
on a brand-name basis, add the following paragraph (g) to
the basic clause:

(The next page is 52-71.)
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(g) Nothing contained in this clause shall relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under
this contract with respect to hazardous material are as fol-
lows:

(1) To use, duplicate and disclose any data to which
this clause is applicable. The purposes of this right are
to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, trans-
porting, or disposing of hazardous materials;

(ii) Obtain medical treatment for those affected
by the material; and

(iii) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph
(h)(1) of this clause, in precedence over any other clause
of this contract providing for rights in data.

(3) The Government is not precluded from using
similar or identical data acquired from other sources.

(End of clause)

Alternate I (JUL 1995). If the contract is awarded by
an agency other than the Department of Defense, add the
following paragraph (i) to the basic clause:

(1) Except as provided in paragraph (i)(2), the
Contractor shall prepare and submit a sufficient number of
Material Safety Data Sheets (MSDS's), meeting the
requirements of 29 CFR 1910.1200(g) and the latest ver-
sion of Federal Standard No. 313, for all hazardous materi-
als identified in paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor
shall include a copy of the MSDS's with the packing list
or other suitable shipping document which accompanies
each shipment. Alternatively, the Contractor is permit-
ted to transmit MSDS's to consignees in advance of
receipt of shipments by consignees, if authorized in
writing by the Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide
one copy of the MSDS's in or on each shipping contain-
er. If affixed to the outside of each container, the
MSDS's must be placed in a weather resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.405(a), insert the following provi-
sion:
RECOVERED MATERIAL CERTIFICATION
(MAY 1995)
The offeror certifies, by signing this offer, that recov-
ered materials, as defined in FAR 23.402, will be used as

required by the applicable purchase descriptions.
(End of provision)

52.223-5 Pollution Prevention and Right-to-Know

Information.

As prescribed in 23.1005, insert the following clause:
POLLUTION PREVENTION AND RIGHT-TO-KNOW
INFORMATION (MARCH 1997)

(a) Executive Order 12856 of August 3, 1993, requires
Federal facilities to comply with the provisions of the
Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA)(42 U.S.C. 11001-11050) and the
Pollution Prevention Act of 1990 (PPA)(42 U.S.C. 13101-
13109).

(b) The Contractor shall provide all information needed
by the Federal facility to comply with the emergency plan-
ning reporting requirements of Section 302 of EPCRA, the
emergency notice requirements of Section 304 of EPCRA,
the list of Material Data Safety Sheets required by Section
311 of EPCRA, the emergency and hazardous chemical
inventory forms of Section 312 of EPCRA, and the toxic
chemical release inventory of Section 313 of EPCRA,
which includes the reduction and recycling information
required by Section 6607 of PPA.

(End of clause)

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:
DRUG-FREE WORKPLACE (JAN 1997)

(a) Definitions. As used in this clause—

“Controlled substance” means a controlled substance in
schedules I through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicial body charged with the responsibility to deter-
mine violations of the Federal or State criminal drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution,
dispensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who
has other than a minimal impact or involvement in contract
performance.

“Individual” means an offeror/contractor that has no
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more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless a longer period is agreed
to in writing for contracts of 30 days or more performance
duration), or as soon as possible for contracts of less than
30 days performance duration—

(1) Publish a statement notifying its employees that
the unlawful manufacture, distribution, dispensing, pos-
session, or use of a controlled substance is prohibited in
the Contractor's workplace and specifying the actions
that will be taken against employees for violations of
such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;

(ii) The Contractor's policy of maintaining a drug-
free workplace;

(iii) Any available drug counseling, rehabilitation,
and employee assistance programs; and

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the
workplace;

(3) Provide all employees engaged in performance of
the contract with a copy of the statement required by
subparagraph (b)(1) of this clause;

(4) Notify such employees in writing in the statement
required by subparagraph (b)(1) of this clause that, as a
condition of continued employment on this contract, the
employee will—

(i) Abide by the terms of the statement; and
(ii) Notify the employer in writing of the employ-

ee's conviction under a criminal drug statute for a

violation occurring in the workplace no later than §

days after such conviction;

(5) Notify the Contracting Officer in writing within
10 days after receiving notice under subdivision
(b)(4)(ii) of this clause, from an employee or otherwise
receiving actual notice of such conviction. The notice
shall include the position title of the employee;

(6) Within 30 days after receiving notice under sub-
division (b)(4)(ii) of this clause of a conviction, take one
of the following actions with respect to any employee
who is convicted of a drug abuse violation occurring in
the workplace:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(ii) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation pro-
gram approved for such purposes by a Federal, State,
or local health, law enforcement, or other appropriate
agency; and

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs
{b)(1).though (b)(6) of this clause.

(c) The Contractor, if an individual, agrees by award of
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the contract or acceptance of a purchase order, not to
engage in the unlawful manufacture, distribution, dispens-
ing, possession, or use of a controlled substance while per-
forming this contract.

(d) In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraph (b) or (c) of this clause may,
pursuant to FAR 23.506, render the Contractor subject to
suspension of contract payments, termination of the con-
tract or default, and suspension or debrment.

(End of clause)

52.223-7 Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:
NOTICE OF RADIOACTIVE MATERIALS
(NOV 1991)

(a) The Contractor shall notify the Contracting Officer
or designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing
required by this contract of, items containing either (1)
radioactive material requiring specific licensing under the
regulations issued pursuant to the Atomic Energy Act of
1954, as amended, as set forth in Title 10 of the Code of
Federal Regulations, in effect on the date of this contract,
or (2) other radioactive material not requiring specific
licensing in which the specific activity is greater than 0.002
microcuries per gram or the activity per item equals or
exceeds 0.01 microcuries. Such notice shall specify the
part or parts of the items which contain radioactive materi-
als, a description of the materials, the name and activity of
the isotope, the manufacturer of the materials, and any
other information known to the Contractor which will put
users of the items on notice as to the hazards involved
(OMB No. 9000-0107).

* The Contracting Officer shall insert the number of days required in
advance of delivery of the item or completion of the servicing to assure
that required licenses are obtained and appropriate personnel are notified
to institute any necessary safety and health precautions. See FAR
23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the
radioactive material from deliveries under this contract or
prior contracts, the Contractor may request that the
Contracting Officer or designee waive the notice require-
ment in paragraph (a) of this clause. Any such request
shall—

(1) Be submitted in writing;

(2) Contain a certification that the quantity of activi-
ty, characteristics, and composition of the radioactive
material have not changed; and

(3) Cite the contract number on which the prior noti-
fication was submitted and the contracting office to
which it was submitted.

(c) All items, parts, or subassemblies which contain
radioactive materials in which the specific activity is
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greater than 0.002 microcuries per gram or activity per 52,223-8 Estimate of Percentage of Recovered Material
item equals or exceeds 0.01 microcuries, and all containers for Designated Items to be Used in the Performance
in which such items, parts or subassemblies are delivered of the Contract.

to the Government shall be clearly marked and labeled as
required by the latest revision of MIL-STD 129 in effect on

the date of the contract.
(d) This clause, including this paragraph (d), shall be ESTIMATE OF PERCENTAGE OF RECOVERED

inserted in all subcontracts for radioactive materials meet- MATERIAL FOR DESIGNATED ITEMS TO BE USED
ing the criteria in paragraph (a) of this clause. IN THE PERFORMANCE OF THE CONTRACT
(End of clause) (MAY 1995)

As prescribed in 23.405(b)(1), insert the following pro-
vision:

(The next page is 52-113.)
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Offerors may obtain from the contracting officer lists of
articles, materials, and supplies excepted from the Buy
American Act.

(End of provision)

52.225-2 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

As prescribed in 25.109(c), insert the following provision:
WAIVER OF BUY AMERICAN ACT FOR CIVIL
AIRCRAFT AND RELATED ARTICLES
(JAN 1996)

(a) “Civil aircraft and related articles,” as used in this
provision, means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast
Guard;

(2) The engines (and parts and components for incor-
poration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies
for incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and com-
ponents of these simulators, for use with respect to the
aircraft, whether to be used as original or replacement
equipment in the manufacture, repair, maintenance,
rebuilding, modification, or conversion of the aircraft,
and without regard to whether the aircraft or articles
receive duty-free treatment under section 601(a)(2) of
the Trade Agreements Act of 1979.

(b) The U.S. Trade Representative has waived applying
the Buy American Act to the acquisition of civil aircraft
and related articles (as defined in paragraph (a) of this
clause) of countries or instrumentalities that are parties to
the Agreement on Trade in Civil Aircraft. As of January 1,
1996, those countries and instrumentalities include Canada,
the European Union (Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, Sweden, and the United
Kingdom), Japan, Norway, Romania, and Switzerland.

(c) For the purpose of this waiver, an article is a product
of a country or instrumentality only if—

(1) It is wholly the growth, product, or manufacture
of that country or instrumentality; or

(2) In the case of an article that consists in whole or
in part of materials from another country or instrumen-
tality, it has been substantially transformed into a new
and different article of commerce with a name, charac-
ter, or use distinct from that of the articles from which it
was so transformed.

(d) The waiver is subject to modification or withdrawal
by the U.S. Trade Representative.

(End of provision)

52.225-3 Buy American Act—Supplies.
As prescribed in 25.109(d), insert the following clause:
BUY AMERICAN ACT—SUPPLIES (JAN 1994)

(a) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic end products.

“Components,” as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Domestic end product,” as used in this clause, means
(1) an unmanufactured end product mined or produced in
the United States, or (2) an end product manufactured in
the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the products
referred to in subparagraphs (b)(2) or (3) of this clause
shall be treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is consid-
ered domestic.

“End products,” as used in this clause, means those arti-
cles, materials, and supplies to be acquired for public use
under this contract.

(b) The Contractor shall deliver only domestic end prod-
ucts, except those—

(1) For use outside the United States;

(2) That the Government determines are not mined,
produced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities of
a satisfactory quality;

(3) For which the agency determines that domestic
preference would be inconsistent with the public inter-
est; or

(4) For which the agency determines the cost to be
unreasonable (see FAR 25.105).

(End of clause)

52.225-4 Evaluation of Foreign Currency Offers.

As prescribed in 25.502, insert the following provi-
sion:

EVALUATION OF FOREIGN CURRENCY OFFERS

(AUG 1996)

If offers are received in more than one currency, offers
shall be evaluated by converting the foreign currency to
United States currency using (insert source of rate) in
effect on the (a) date of bid opening for sealed bid acquisi-
tions, (b) closing date for negotiated acquisitions when
award is based on initial offers, or (c) due date for receipt
of best and final offers, for other acquisitions.

(End of provision)

52.225-5 Buy American Act—Construction Materials.
As prescribed in 25.207(a), insert the following clause: |
BUY AMERICAN ACT—CONSTRUCTION
MATERIALS (MAY 1997)
(a) Definitions. As used in this clause—
“Components” means those articles, materials, and sup-
plies incorporated directly into construction materials.
“Construction material” means an article, material, or |
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supply brought to the construction site for incorporation
into the building or work. Construction material also
includes an item brought to the site pre-assembled from
articles, materials or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct construction material regardless of when or
how the individual parts or components of such systems
are delivered to the construction site.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to sub-
paragraph 25.202(a)(2) of the Federal Acquisition
Regulation (FAR) shall be treated as domestic.

(b)(1) The Buy American Act (41 U.S.C. 10a-10d)
requires that only domestic construction material be used in
performing this contract, except as provided in paragraphs
(b)(2) and (b)(3) of this clause.

(2) This requirement does not apply to the excepted
construction material or components listed by the

Government as follows:

(List applicable accepted materials or indicate “none”

(3) Other foreign construction material may be added
to the list in paragraph (b)(2) of this clause if the
Government determines that—

(i) The cost would be unreasonable (the cost of a
particular domestic construction material shall be
determined to be unreasonable when the cost of such
material exceeds the cost of foreign material by more
than 6 percent, unless the agency head determines a
higher percentage to be appropriate);

(ii) The application of the restriction of the Buy
American Act to a particular construction material
would be impracticable or inconsistent with the pub-
lic interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities
of a satisfactory quality.

(4) The Contractor agrees that only domestic con-
struction material will be used by the Contractor, sub-
contractors, material men, and suppliers in the perfor-
mance of this contract, except for foreign construction
materials, if any, listed in paragraph (b)(2) of this
clause.

(c) Request for determination. (1) Contractors request-
ing to use foreign construction material under paragraph
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(b)(3) of this clause shall provide adequate information for
Government evaluation of the request for a determination
regarding the inapplicability of the Buy American Act.
Each submission shall include a description of the foreign
and domestic construction materials, including unit of mea-
sure, quantity, price, time of delivery or availability, loca-
tion of the construction project, name and address of the
proposed contractor, and a detailed justification of the rea-
son for use of foreign materials cited in accordance with
paragraph (b)(3) of this clause. A submission based on
unreasonable cost shall include a reasonable survey of the
market and a completed price comparison table in the for-
mat in paragraph (d) of this clause. The price of construc-
tion material shall include all delivery costs to the con-
struction site and any applicable duty (whether or not a
duty-free certificate may be issued).

(2) If the Government determines after contract award
that an exception to the Buy American Act applies, the
contract shall be modified to allow use of the foreign
construction material, and adequate consideration shall be
negotiated. However, when the basis for the exception is
the unreasonable price of a domestic construction material,
adequate consideration shall not be less than the differen-
tial established in paragraph (b)(3)(i) of this clause.

(3) If the Government does not determine that an excep-
tion to the Buy American Act applies, the use of that par-
ticular foreign construction material will be a failure to
comply with the Act.

(d) For evaluation of requests under paragraph (c) of
this clause based on unreasonable cost, the following infor-
mation and any applicable supporting data based on the
survey of suppliers shall be included in the request:

FOREIGN AND DOMESTIC CONSTRUCTION
MATERIALS PRICE COMPARISON

CONSTRUCTION UNIT OF  QUANTITY PrICE
MATERIAL MEASURE (DOLLARS)*
DESCRIPTION
Item I:
Foreign
construction
material
Domestic
construction
material
Item 2:
Foreign
construction
material
Domestic
construction
material
List name, address, telephone number, and contact for sup-
pliers surveyed. Attach copy of response; if oral, attach
summary. ‘
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Include other applicable supporting information.
* Include all delivery costs to the construction site and any appli-

cable duty (whether or not a duty-free entry certificate is issued).
(End of clause)

52.225-6 Balance of Payments Program Certificate.

As prescribed in 25.305(a), insert the following provi-
sion:

BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (APR 1985)

(a) The offeror hereby certifies that each end product or
service, except the end products or services listed below, is
a domestic end product or service (as defined in the clause
entitled “Balance of Payments Program”) and that compo-
nents of unknown origin have been considered to have
been mined, produced, or manufactured outside the United
States.

Excluded End Products or Services

LiNE ITEM No. COUNTRY OF ORIGIN

(List as necessary)

(b) For evaluation purposes only, each offer of an end
product other than a domestic end product shall be increased
by 50 percent. Any domestic end product offer that exceeds
such evaluated other end product shall be considered unrea-
sonable in cost or inconsistent with the public interest.

(End of provision)

52.225-7 Balance of Payments Program.

As prescribed in 25.305(c), insert the following clause in
solicitations and contracts for acquiring supplies or services
for use outside the United States, unless one or more of the
exceptions in 25.302(b) applies or the acquisition is made
under the Trade Agreements Act of 1979 (see Subpart 25.4):

BALANCE OF PAYMENTS PROGRAM
(APR 1984)

(a) This clause implements the Balance of Payments
Program by providing a preference for domestic end prod-
ucts or services over foreign end products or services.

“Components”, as used in this clause, means those arti-
cles, materials, and supplies directly incorporated into the
end products.

“Domestic end product”, as used in this clause, means—

(1) An unmanufactured end product mined or pro-
duced in the United States; or
(2) An end product manufactured in the United

States, if the cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of
the cost of all its components. Components of foreign
origin of the same class or kind as those that the agency
determines are not mined, produced, or manufactured in
the United States in sufficient reasonably available com-
mercial quantities of a satisfactory quality shall be treat-
ed as domestic. Components of unknown origin shall be
considered foreign. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“Domestic services”, as used in this clause, means ser-
vices performed in the United States. If services provided

(The next page is 52-117.)
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As prescribed in 25.605(b), the clause may be used in con-
tracts of $100,000 or less if such action is consistent with
the policy in 25.602. When used in contracts of $100,000
or less, paragraphs (b)(1) and (i)(2) shall be modified to
reduce the dollar figure.

DUTY-FREE ENTRY (APR 1984)

(2) Except as otherwise approved by the Contracting
Officer, no amount is or will be included in the contract
price for any duties on supplies specifically identified in
the Schedule to be accorded duty-free entry.

(b) Except for supplies listed in the Schedule to be
accorded duty-free entry, and except as provided under any
other clause of this contract or in paragraph (c) of this
clause, the following procedures apply:

(1) The Contractor shall notify the Contracting
Officer in writing of any purchase of foreign supplies
(including, without limitation, raw materials, compo-
nents, and intermediate assemblies) in excess of $10,000
that are to be imported into the customs territory of the
United States for delivery to the Government or for
incorporation into end items to be delivered under this

contract. The notice shall be furnished to the

Contracting Officer at least 20 days before the importa-

tion and shall identify (i) the foreign supplies, (ii) the

estimated amount of duty, and (iii) the country of origin.

(2) If the Contracting Officer determines that these
supplies should be entered duty-free, the Contracting
Officer shall notify the Contractor within 10 days.

(3) Except as otherwise approved by the Contracting
Officer, the contract price shall be reduced by (or the
allowable cost shall not include) the amount of duty that
would be payable if the supplies were not entered duty-
free.

(c) Paragraph (b) of this clause shall not apply to pur-
chases of foreign supplies if (1) they are identical in nature
with items purchased by the Contractor or any subcontrac-
tor in connection with its commercial business and (2) seg-
regation of these supplies to ensure use only on
Government contracts containing duty-free entry provi-
sions is not economical or feasible.

(d) The Contractor warrants that all supplies for
which duty-free entry is to be claimed are intended
to be delivered to the Government or incorporated into
the end items to be delivered under this contract, and that
duty shall be paid to the extent that these supplies, or
any portion of them, are diverted to non-Governmental
use, other than as scrap or salvage or as a result
of a competitive sale authorized by the Contracting Officer.

(e) The Government agrees to execute any required
duty-free entry certificates for items specified in this con-
tract or approved by the Contracting Officer and to assist
the Contractor in obtaining duty-free entry of the supplies.

(f) All shipping documents covering the supplies to be
entered duty-free shall consign the shipments to the contracting
agency in care of the Contractor and shall include the delivery

address of the Contractor (or contracting agency, if appropri-
ate). The documents shall bear the following information:

(1) Government prime contract number.

(2) Identification of carrier,

(3) The notation “UNITED STATES GOVERN-

MENT, [agency) , Duty-free entry to be
claimed pursuant to Item No(s) [from Tariff
Schedules) , Tariff Schedules of the United States

(19 U.S.C. 1202). Upon arrival of shipment at port of

entry, District Director of Customs, please release

shipment under 19 CFR 142 and notify [cognizant con-
tract administration office] for execution of Customs

Forms 7501 and 7501-A and any required duty-free

entry certificates.”

(4) Gross weight in pounds (if freight is based on
space tonnage, state cubic feet in addition to gross ship-
ping weight).

(5) Estimated value in United States dollars.

(8) The Contractor agrees to instruct the foreign sup-
plier to consign the shipment as specified in (f) of this
clause, to mark all packages with the words “UNITED
STATES GOVERNMENT” and the title of the contract-
ing agency, and to accompany the shipment with at least
two copies of the bill of lading (or other shipping docu-
ment) for use by the District Director of Customs at the
port of entry.

(h) The Contractor agrees to notify in writing the cog-
nizant contract administration office immediately upon
notification from the Contracting Officer that duty-free
entry will be accorded (or, if the duty-free supplies were
listed in the contract Schedule, upon award by the
Contractor to the overseas supplier). The notice shall iden-
tify (1) the foreign supplies, (2) the country of origin, (3)
the contract number, and (4) the scheduled delivery date(s).

(i) The Contractor agrees to insert the substance of this
clause in any subcontract under which—

(1) There will be imported into the customs territory
of the United States-supplies identified in the Schedule
as supplies to be accorded duty-free entry; or

(2) Other foreign supplies in excess of $10,000 may
be imported into the customs territory of the United
States. \

(End of clause)

52.225-11 Restrictions on Certain Foreign Purchases.

As prescribed in 25.702, insert the following clause:
RESTRICTIONS ON CERTAIN FOREIGN PURCHASES

(OCT 1996)

(a) Unless advance written approval of the Contracting
Officer is obtained, the Contractor shall not acquire, for use
in the performance of this contract, any supplies or services
originating from sources within, or that were located in or
transported from or through, countries whose products are
banned from importation into the United States under regu-
lations of the Office of Foreign Assets Control, Department

(FAC90-46) 52-118.1
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of the Treasury. Those countries include Cuba, Iran, Iraq,
Libya, and North Korea.

(b) The Contractor shall not acquire for use in the per-
formance of this contract any supplies or services from
entities controlled by the Government of Iraq.

(¢) The Contractor agrees to insert the provisions of this
clause, including this paragraph (c), in all subcontracts
hereunder.

(End of clause)

52.225-12 Notice of Buy American Act

Requirement—Construction Materials.

As prescribed in 25.207(b), insert the following provi-
sion:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—

CONSTRUCTION MATERIALS (MAY 1997)

(a) Offerors are required to comply with the require-
ments of Federal Acquisition Regulation (FAR) clause
52.225-5, Buy American Act—Construction Materials, of
this solicitation. The terms “construction material” and
“domestic construction material,” as used in this provision,
have the meanings set forth in FAR clause 52.225-5.

(b) Offerors should request a determination regarding
the inapplicability of the Buy American Act in time to
allow determination before submission of offers. For eval-
uation of a request for a determination regarding the inap-
plicability of the requirements of the Buy American Act
prior to the time set for receipt of offers, the information
and applicable supporting data required by paragraphs (c)
and (d) of FAR clause 52.225-5 shall be included in the
request. If an offeror has not requested a detemination
regarding the inapplicability of the Buy American Act prior
to submission of its offer, or has not received a response to
a request made prior to submission of its offer, the informa-
tion and supporting data shall be included in the offer.

(c) Evaluation of offers. (1) For evaluation of offers,
(unless agency regulations specify a higher percentage) the
Government will add to the offered price 6 percent of the
cost of any foreign construction material proposed for
exception from the requirements of the Buy American Act
based on claimed unreasonable cost of domestic construc-
tion materials in accordance with paragraph (b)(3)(i) of
FAR clause 52.225-5.

(2) If the evaluation of offers results in a tie between
an offer including such foreign construction material
excepted on the basis of unreasonable cost, as evaluated,
and an offer including solely domestic construction
material or other foreign construction material listed in
the solicitation at paragraph (b)(2) of FAR clause
52.225-5, or subsequently excepted in accordance with
paragraphs (b)(3)(ii) or (iii) of FAR clause 52.225-5,
award shall be made to the offeror that submitted the lat-
ter offer.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in the
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solicitation at paragraph (b)(2) of FAR clause 52.225-5,
offerors also may submit alternate offers based on use of
equivalent domestic construction material.

(2) If alternate offers are submitted, a separate
Standard Form 1442 shall be submitted for each alter-
nate offer, and a separate price comparison table, pre-
pared in accordance with paragraphs (c) and (d) of FAR
clause 52.225-5, shall be submitted for each offer that is
based on the use of any foreign construction material for
which the Government has not yet determined an excep-
tion to apply.

(3) If the Government determines that a particular
exception requested under paragraph (c) of FAR clause
52.225-5 does not apply, the Government will evaluate
only those offers based on use of the equivalent domes-
tic construction material, and the offeror shall be
required to furnish such domestic construction material.

(i) In sealed bid procurements, any offer based on
use of that particular foreign construction material
shall be rejected as nonresponsive.

(ii) In negotiated procurements, any offer based
on use of that particular foreign construction material
may not be accepted unless revised during negotia-
tions.

(End of provision)

Alternate I (MAY 1997) As prescribed in 25.207(b)(2),
substitute the following paragraph (b) for paragraph (b) of
the basic provision:

(b) An offeror requesting a determination regarding the
inapplicability of the Buy American Act shall submit such
request with its offer, including the information and appli-
cable supporting data required by paragraphs (c) and (d) of
FAR clause 52.225-5.

52.225-13 Notice of Buy American Act
Requirement—Construction Materials under Trade
Agreements Act and North American Free Trade
Agreement.

As prescribed in 25.207(c)(1), insert the following pro-
vision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE
AGREEMENTS ACT AND NORTH AMERICAN FREE
TRADE AGREEMENT (MAY 1997)

(a) Offerors are required to comply with the require-
ments of Federal Acquisition Regulation (FAR) clause
52.225-15, Buy American Act—Construction Materials
Under Trade Agreements Act and North American Free
Trade Agreement, of this solicitation. The terms defined in
FAR clause 52.225-15 have the same meaning in this pro-
vision.

(b) Offerors should request a determination regarding
the inapplicability of the Buy American Act in time to
allow determination before submission of offers. For eval-
uation of a request for a determination regarding the inap-
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plicability of the requirements of the Buy American Act
prior to the time set for receipt of offers, the jnformation
and applicable supporting data required by paragraphs (c)
and (d) of FAR clause 52.225-15 shall be included in the
request. If an offeror has not requested a determination
regarding the inapplicability of the Buy American Act prior
to submission of its offer, or has not received a response to
a request made prior to submission of its offer, the informa-
tion and supporting data shall be included in the offer.

(c) Evaluation of offers. (1) For evaluation of offers,
(unless agency regulations specify a higher percentage) the
Government will add to the offered price 6 percent of the
cost of any foreign construction material proposed for
exception from the requirements of the Buy American Act
based on claimed unreasonable cost of domestic construc-
tion materials in accordance with paragraph (b)(4)(i) of
FAR clause 52.225-15.

(2) If the evaluation of offers results in a tie between
an offer including such foreign construction material
excepted on the basis of unreasonable cost, as evaluated,
and an offer including solely domestic construction
material or other foreign construction material, listed in
the solicitation at paragraph (b)(3) of FAR clause
52.225-15, or subsequently excepted in accordance with
paragraphs (b)(4)(ii) or (iii) of FAR clause 52.225-15,
award shall be made to the offeror that submitted the lat-
ter offer.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in the
solicitation at paragraph (b)(3) of FAR clause 52.225-15,
offerors also may submit alternate offers based on use of
equivalent domestic construction material.

(2) If alternate offers are submitted, a separate
Standard Form 1442 shall be submitted for each alter-
nate offer, and a separate price comparison table, pre-
pared in accordance with paragraphs (c) and (d) of FAR
clause 52.225-15, shall be submitted for each offer that
is based on the use of any foreign construction material
for which the Government has not yet determined an
exception to apply.

(3) If the Government determines that a particular
exception requested under paragraph (c) of FAR clause
52.225-15 does not apply, the Government will evaluate
only those offers based on use of the equivalent domes-
tic construction material, and the offeror shall be
required to furnish such domestic construction material.

(i) In sealed bid procurements, any offer based on
use of that particular foreign construction material
shall be rejected as nonresponsive.

(ii) In negotiated procurements, any offer based
on use of that particular foreign construction material
may not be accepted unless revised during negotia-
tions.

(End of provision)
Alternate I (MAY 1997). As prescribed in 25.207(c)(2),

substitute the following paragraph (b) for paragraph (b) of
the basic provision:

(b) An offeror requesting a determination regarding the
inapplicability of the Buy American Act shall submit such
request with its offer, including the information and appli-
cable supporting data required by paragraphs (c) and (d) of
FAR clause 52.225-15.

52.225-14 Inconsistency Between English Version and

Translation of Contract.

As prescribed at 25.902, insert the following clause:
INCONSISTENCY BETWEEN ENGLISH VERSION
AND TRANSLATION OF CONTRACT (AUG 1989)

In the event of inconsistency between any terms of this

contract and any translation thereof into another language,
the English language meaning shall control.
(End of clause)

52.225-15 Buy American Act—Construction Materials
under Trade Agreements Act and North American
Free Trade Agreement.

As prescribed in 25.207(d), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION
MATERIALS UNDER TRADE AGREEMENTS ACT
AND NORTH AMERICAN FREE TRADE
AGREEMENT (MAY 1997)

(a) Definitions. As used in this clause—

“Components” means those articles, materials, and sup-
plies incorporated directly into construction materials.

“Construction material” means an article, material, or
supply brought to the construction site for incorporation
into the building or work. Construction material also
includes an item brought to the site pre-assembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct construction material regardless of when
or how the individual parts or components of such systems
are delivered to the construction site.

“Designated country construction material” means a
construction material that (1) is wholly the growth, prod-
uct, or manufacture of a designated country (as defined at
FAR 25.401), or (2) in the case of a construction material
which consists in whole or in part of materials from anoth-
er country or instrumentality, has been substantially trans-
formed in a designated country into a new and different
construction material distinct from the materials from
which it was transformed.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
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percent of the cost of all its components. Components of
foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to sub-
paragraph 25.202(a)(2) of the Federal Acquisition
Regulation (FAR) shall be treated as domestic.

“North American Free Trade Agreement (NAFTA)
country” means Canada or Mexico.

“NAFTA country construction material” means a con-
struction material that (1) is wholly the growth, product, or
manufacture of a NAFTA country, or (2) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
als from which it was transformed.

(b)(1) The Buy American Act (41 U.S.C. 10a - 10d)
requires that only domestic construction material be used in
performing this contract, except as provided in paragraphs
(1)), (b)(3), and (b)(4) of this clause.

(2) The Trade Agreements Act and the North American

Free Trade Agreement (NAFTA) provide that designated

country and NAFTA country construction materials are

exempted from application of the Buy American Act.

(3) The requirement in paragraph (b)(1) of this clause
does not apply to the excepted construction material or
components listed by the Government as follows:

(List applicable accepted materials or indicate "none"

(4) Other foreign construction material may be added
to the list in paragraph (b)(3) of this clause if the
Government determines that—

(i) The cost would be unreasonable (the cost of a
particular domestic construction material shall be
determined to be unreasonable when the cost of such
material exceeds the cost of foreign material by more
than 6 percent, unless the agency head determines a
higher percentage to be appropriate);

(i) The application of the restriction of the Buy
American Act to a particular construction material
would be impracticable or inconsistent with the pub-
lic interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities
of a satisfactory quality.

(5) The Contractor agrees that only domestic con-
struction materials, NAFTA country construction mate-
rials, or designated country construction materials will
be used by the Contractor, subcontractors, material men,
and suppliers in the performance of this contract, except
for foreign construction materials, if any, listed in para-
graph (b)(3) of this clause.

(c) Request for determination. (1) Contractors request-
ing to use foreign construction material under paragraph
(b)(4) of this clause shall provide adequate information for
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Government evaluation of the request for a determination
regarding the inapplicability of the Buy American Act.
Each submission shall include a description of the foreign
and domestic construction materials, including unit of mea-
sure, quantity, price, time of delivery or availability, loca-
tion of the construction project, name and address of the
proposed contractor, and a detailed justification of the rea-
son for use of foreign materials cited in accordance with
paragraph (b)(4) of this clause. A submission based on
unreasonable cost shall include a reasonable survey of the
market and a completed price comparison table in the for-
mat in paragraph (d) of this clause. The price of
construction material shall include all delivery costs to the
construction site and any applicable duty (whether or not a
duty-free certificate may be issued).

(2) If the Government determines after contract
award that an exception to the Buy American Act
applies, the contract shall be modified to allow use of
the foreign construction material, and adequate consid-
eration shall be negotiated. However, when the basis
for the exception is the unreasonable price of a domestic
construction material, adequate consideration shall not
be less than the differential established in paragraph
(b)(4)(i) of this clause.

(3) If the Government does not determine that an
exception to the Buy American Act applies, the use of
that particular foreign construction material will be a
failure to comply with the Act.

(d) For evaluation of requests under paragraph (c) of
this clause based on unreasonable cost, the following infor-
mation and any applicable supporting data based on the
survey of suppliers shall be included in the request:

FOREIGN AND DOMESTIC CONSTRUCTION
MATERIALS PRICE COMPARISON

ConsTRUCTION  UNITOF  QUANTITY PRICE
MATERIAL MEASURE (DOLLARS)*
DESCRIPTION
Item I:
Foreign
construction
material
Domestic
construction
material
Item 2:
Foreign
construction
material
Domestic
construction
material
List name, address, telephone number, and contact for sup-
pliers surveyed. Attach copy of response; if oral, attach
summary.
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Include other applicable supporting information.

* Include all delivery costs to the construction site and any appli-

cable duty (whether or not a duty-free entry certificate is issued).
(End of clause)

Alternate I (MAY 1997). As prescribed in 25.207(d)(2),
substitute the following paragraphs (b)(2) and (b)(5) for
paragraphs (b)(2) and (b)(5) of the basic clause:

(b)(2) The North American Free Trade Agreement
(NAFTA) provides that NAFTA construction materials are
exempted from application of the Buy American Act.

(b)(5) The Contractor agrees that only domestic con-
struction materials or NAFTA country construction materi-
als will be used by the Contractor, subcontractors, material
men, and suppliers in the performance of this contract,
except for other foreign construction materials, if any, list-
ed in paragraph (b)(3) of this clause.

52.225-16—52.225-17 [Reserved]

52.225-18 European Union Sanction for End Products.

As prescribed in 25.1003(a) insert the following clause:

EUROPEAN UNION SANCTION
FOR END PRODUCTS (JAN 1996)

(a) Definitions. As used in this clause—

“Sanctioned European Union (EU) end product” means
an article that (1) is wholly the growth, product or manu-
facture of a sanctioned member state of the EU, or (2) in
the case of an article which consists in whole or in part of
materials from another country or instrumentally, has been
substantially transformed in a sanctioned EU country into a
new and different article of commerce with a name, charac-
ter or use distinct from that from which it was so trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except trans-
portation services) incidental to its supply; provided, that
the value of these incidental services does not exceed that
of the product itself.

“Sanctioned member state of the EU” is any of the fol-
lowing countries: Austria, Belgium, Denmark, Finland,
France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b) Agreement. The Contractor agrees that no sanc-
tioned EU end products will be delivered under this con-
tract.

(End of clause)

52.225-19 European Union Sanction for Services.
As prescribed in 25.1003(b), insert the following clause:
EUROPEAN UNION SANCTION
FOR SERVICES (JAN 1996)
(a) Definition. “Sanctioned member state of the
European Union (EU),” as used in this clause, is any of the
following countries: Austria, Belgium, Denmark, Finland,

France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b) Agreement. The Contractor agrees not to perform
services under this contract in a sanctioned member state of
the EU. This does not apply to subcontracts.

(End of clause)

52,225-20 Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program Certificate.

As prescribed in 25.408(a)(3), insert the following pro-
vision:

BUY AMERICAN ACT—NORTH AMERICAN FREE
TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (JAN 1997)

(a) The offeror certifies that each end product being
offered, except those listed in paragraph (b) of this provi-
sion, is a domestic end product (as defined in the clause
entitled “Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or manu-
factured outside the United States.

(b) Excluded End Products:

LINE ITEM NO. COUNTRY OF ORIGIN

(List as necessary)

(¢} Offers will be evaluated by giving certain preferences
to domestic end products or NAFTA country end products
over other end products. In order to obtain these preferences
in the evaluation of each excluded end product listed in para-
graph (b) of this provision, offerors must identify and certify
below those excluded end products that are NAFTA country
end products. Products that are not identified and certified
below will not be deemed NAFTA country end products.

The offeror certifies that the following supplies qualify as
“NAFTA country end products” as that term is defined in the
clause entitled “Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program’:

LINE ITEM NO. COUNTRY OF ORIGIN

(List as necessary)
(d) Offers will be evaluated in accordance with Part 25
of the Federal Acquisition Regulation. In addition, if this
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solicitation is for supplies for use outside the United States,
an evaluation factor of 50 percent will be applied to offers
of end products that are not domestic or NAFTA country
end products.

(End of provision)

Alternate I (JAN 1997). As prescribed in 25.408(a)(3),
substitute the following paragraph (c) for paragraph (c) of
the basic provision:

(c) Offers will be evaluated by giving certain prefer-
ences to domestic end products or Canadian end products
over other end products. In order to obtain these prefer-
ences in the evaluation of each excluded end product listed
in paragraph (b) of this provision, offerors must identify
and certify below those excluded end products that are
Canadian end products. Products that are not identified
below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify as
“Canadian end products” as that term is defined in the clause enti-
tled “Buy American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program”:

(Insert line item numbers)

52.225-21 Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program.

As prescribed in 25.408(a)(4), insert the following clause:

BUY AMERICAN ACT—NORTH AMERICAN FREE
TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM
(JAN 1997)

(a) Definitions. As used in this clause—

“Components” means those articles, materials, and sup-
plies incorporated directly into the end products.

“Domestic end product” means (1) an unmanufactured
end product mined or produced in the United States, or

(2) an end product manufactured in the United States, if

the cost of its components mined, produced, or manufac-

tured in the United States exceeds 50 percent of the cost
of all its components. A component shall also be consid-
ered to have been mined, produced, or manufactured in
the United States (regardless of its source in fact) if the
end product in which it is incorporated is manufactured
in the United States and the component is of a class or
kind (i) determined by the Government to be not mined,
produced, or manufactured in the United States in suffi-

cient and reasonably available commercial quantities of a

satisfactory quality, or (ii) to which the agency head con-

cerned has determined that it would be inconsistent with
the public interest to apply the restrictions of the Buy

American Act.

“End products” means those articles, materials, and sup-
plies to be acquired under this contract for public use.

52-118.6 (FAC 90-46)

“Foreign end product” means an end product other than
a domestic end product.

“North American Free Trade Agreement” (NAFTA)
country means Canada or Mexico.

“NAFTA country end product” means an article that
(1) is wholly the growth, product, or manufacture of a
NAFTA country, or (2) in the case of an article which
consists in whole or in part of materials from another
country or instrumentality, has been substantially trans-
formed in a NAFTA country into a new and different
article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for
purchase under a supply contract, but for purposes of cal-
culating the value of the end product includes services
(except transportation services) incidental to its supply;
provided, that the value of those incidental services does
not exceed that of the product itself.

(b) This clause implements the Buy American Act (41
U.S.C. 10), the North American Free Trade Agreement
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), and
the Balance of Payments Program by providing a preference
for domestic end products over foreign end products, except
for certain foreign end products which meet the requirements
for classification as NAFTA country end products.

(c) The Contracting Officer has determined that the
NAFTA applies to this acquisition. Unless otherwise spec-
ified, the Act applies to all items in the schedule. The
Contractor agrees to deliver under this contract only
domestic end products unless, in its offer, it specifies deliv-
ery of foreign end products in the provision entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program
Certificate.” An offer certifying that a NAFTA country end
product will be supplied requires the Contractor to supply a
NAFTA country end product or, at the Contractor's option,
a domestic end product.

(End of clause)

Alternate I JAN 1997). As prescribed in 25.408(a)(4),
add the following definition to paragraph (a) and substitute
the following paragraph (c) for paragraph (c) of the basic
clause:

“Canadian end product” means an article that (1) is
wholly the growth, product, or manufacture of Canada, or
(2) in the case of an article which consists in whole or in
part of materials from another country or instrumentality,
has been substantially transformed in Canada into a new
and different article of commerce with a name, character,
or use distinct from that of the article or articles from
which it was transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
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services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself.

(c) The Contracting Officer has determined that
NAFTA applies to this acquisition. Unless otherwise spec-
ified, NAFTA applies to all items in the schedule. The
Contractor agrees to deliver under this contract only
domestic end products unless, in its offer, it specifies deliv-
ery of foreign end products in the provision entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program
Certificate.” An offer certifying that a Canadian end prod-
uct will be supplied requires the Contractor to supply a
Canadian end product or, at the Contractor’s option, a
domestic end product.

52.225-22 Balance of Payments Program—Construction

Materials—NAFTA.

As prescribed in 25.305(c)(2), insert the following
clause:

BALANCE OF PAYMENTS PROGRAM—
CONSTRUCTION MATERIALS—NAFTA
(MAY 1997)

(a) Definitions. As used in this clause—

“Components” means those articles, materials, and sup-
plies incorporated directly into construction materials.

“Construction material” means an article, material, or
supply brought to the construction site for incorporation
into the building or work. Construction material also
includes an item brought to the site pre-assembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct construction material regardless of when or
how the individual parts or components of such systems
are delivered to the construction site.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to sub-
paragraph 25.202(a)(2) of the Federal Acquisition
Regulation shall be treated as domestic.

“NAFTA country construction material” means a con-
struction material that (1) is wholly the growth, product, or
manufacture of a NAFTA country, or (2) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been

substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
als from which it was transformed.

“North American Free Trade Agreement (NAFTA)
country” means Canada and Mexico.

(b) The Balance of Payments Program provides that the
Government give preference to domestic construction
material.

(c) The Contractor agrees that only domestic construc-
tion material or NAFTA country construction material will
be used by the Contractor, subcontractors, material men,
and suppliers in the performance of this contract, except for
other foreign construction materials, if any, listed in this
contract.

(End of clause)

52.226-1 Utilization of Indian Organizations and

Indian-Owned Economic Enterprises.

As prescribed in 26.104, insert the following clause:
UTILIZATION OF INDIAN ORGANIZATIONS AND
INDIAN-OWNED ECONOMIC ENTERPRISES
(SEP 1996)

(a) For Department of Defense contracts, this clause
applies only if the contract includes a subcontracting plan
incorporated under the terms of the clause at FAR 52.219-
9, Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan. It does not apply to con-
tracts awarded based on a subcontracting plan submitted
and approved under paragraph (g) of the clause at 52.219-
9.

(b) Definitions. As used in this clause:

“Indian” means any person who is a member of any
Indian tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for ser-
vices from the Bureau of Indian Affairs (BIA) in accor-
dance with 25 U.S.C. 1452(c) and any “Native” as defined
in the Alaska Native Claims Settlement Act (43 U.S.C.
1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25
U.S.C., chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership shall constitute not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group,
pueblo, or community, including native villages and native
groups (including corporations organized by Kenai,
Juneau, Sitka, and Kodiak) as defined in the Alaska Native
Claims Settlement Act, which is recognized by the Federal
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Government as eligible for services from BIA in accor-
dance with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest
would be affected by the award of a subcontract or by the
failure to award a subcontract.

(c) The Contractor agrees to use its best efforts to give
Indian organizations and Indian-owned economic enterpris-
es (25 U.S.C. 1544) the maximum practicable opportunity
to participate in the subcontracts it awards to the fullest
extent consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, act-
ing in good faith, may rely on the self-certification of an
Indian organization or Indian-owned economic enter-
prise as to its eligibility, unless an interested party chal-
lenges its status or the Contracting Officer has indepen-
dent reason to question that status. In the event of a
challenge to the self-certification of a subcontractor, the
Contracting Officer shall refer the matter to the U.S.
Department of the Interior, Bureau of Indian Affairs
(BIA), Attn: Chief, Division of Contracting and Grants
Administration, 1849 C Street, NW, MS-334A-SIB,
Washington, DC 20245. The BIA will determine the
eligibility and notify the Contracting Officer. The 5 per-
cent incentive payment will not be made within 50
working days of subcontract award or while a challenge
is pending. If a subcontractor is determined to be an
ineligible participant, no incentive payment will be
made under the Indian Incentive Program.

(2) The Contractor may request an adjustment under
the Indian Incentive Program to the following:

(i) The estimated cost of a cost-type contract.

(ii) The target cost of a cost-plus-incentive-fee
prime contract. )

(iii) The target cost and ceiling price of a fixed-
price incentive prime contract.

(iv) The price of a firm-fixed-price prime contract.

(3) The amount of the equitable adjustment to the
prime contract shall be 5 percent of the estimated cost,
target cost, or firm-fixed-price included in the subcon-
tract initially awarded to the Indian organization or
Indian-owned economic enterprise.

(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an
adjustment prior to completion of contract performance.
(d) The Contracting Officer, subject to the terms and

conditions of the contract and the availability of funds,
shall authorize an incentive payment of 5 percent of the
amount paid to the subcontractor. The Contracting Officer
shall seek funding in accordance with agency procedures.
The Contracting Officer's decision is final and not subject
to the Disputes clause of this contract.

(End of clause)
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52.226-2 Historically Black College or University and

Minority Institution Representation.

As prescribed in 26.304, insert the following provision:
HISTORICALLY BLACK COLLEGE OR UNIVERSITY
AND MINORITY INSTITUTION REPRESENTATION
(MAY 1997)

(a) Definitions. As used in this provision—

“Historically Black College or University” means an
institution determined by the Secretary of Education to
meet the requirements of 34 CFR 608.2. For the
Department of Defense, the National Aeronautics and
Space Administration, and the Coast Guard, the term also
includes any nonprofit research institution that was an inte-
gral part of such a college or university before November
14, 1986.

“Minority Institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this provision, includes a
Hispanic-serving institution of higher education as defined
in Section 316(b)(1) of the Act (20 U.S.C. 1059¢(b)(1)).

(b) Representation. The offeror represents that it—

O is O is not a Historically Black College or
University;

O is O is not a Minority Institution.

(End of provision)

52.227-1 Authorization and Consent.

As prescribed at 27.201-2(a), insert the following
clause:

AUTHORIZATION AND CONSENT (JUL 1995)

(a) The Government authorizes and consents to all use
and manufacture, in performing this contract or any sub-
contract at any tier, of any invention described in and cov-
ered by a United States patent (1) embodied in the structure
or composition of any article the delivery of which is
accepted by the Government under this contract or (2) used
in machinery, tools, or methods whose use necessarily
results from compliance by the Contractor or a subcontrac-
tor with (i) specifications or written provisions forming a
part of this contract or (ii) specific written instructions
given by the Contracting Officer directing the manner of
performance. The entire liability to the Government for
infringement of a patent of the United States shall be deter-
mined solely by the provisions of the indemnity clause, if
any, included in this contract or any subcontract hereunder
(including any lower-tier subcontract), and the Government
assumes liability for all other infringement to the extent of
the authorization and consent hereinabove granted.

(b) The Contractor agrees to include, and require inclu-
sion of, this clause, suitably modified to identify the par-
ties, in all subcontracts at any tier for supplies or services
(including construction, architect-engineer services, and
materials, supplies, models, samples, and design or testing
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services expected to exceed the simplified acquisition
threshold); however, omission of this clause from any sub-
contract, including those at or below the simplified acquisi-
tion threshold, does not affect this authorization and con-
sent.

(End of clause)

Alternate I (APR 1984). The following is substituted for
paragraph (a) of the clause:

(a) The Government authorizes and consents to all use
and manufacture of any invention described in and covered
by a United States patent in the performance of this con-
tract or any subcontract at any tier.

Alternate IT (APR 1984). The following is substituted
for paragraph (a) of the clause:

(a) The Government authorizes and consents to all use
and manufacture in the performance of any order at any tier
or subcontract at any tier placed under this contract for
communication services and facilities for which rates,
charges, and tariffs are not established by a government
regulatory body, of any invention described in and covered
by a United States patent (1) embodied in the structure or
composition of any article the delivery of which is accept-
ed by the Government under this contract or (2) used in
machinery, tools, or methods whose use necessarily results
from compliance by the Contractor or a subcontractor with
specifications or written provisions forming a part of this
contract or with specific written instructions given by the
Contracting Officer directing the manner of performance.

52.227-2 Notice and Assistance Regarding Patent and

Copyright Infringement.

As prescribed at 27.202-2, insert the following clause:
NOTICE AND ASSISTANCE REGARDING PATENT
AND COPYRIGHT INFRINGEMENT
(AUG 1996)

(a) The Contractor shall report to the Contracting
Officer, promptly and in reasonable written detail, each
notice or claim of patent or copyright infringement based
on the performance of this contract of which the Contractor
has knowledge.

(b) In the event of any claim or suit against the
Government on account of any alleged patent or copyright
infringement arising out of the performance of this contract
or out of the use of any supplies furnished or work or ser-
vices performed under this contract, the Contractor shall
furnish to the Government, when requested by the
Contracting Officer, all evidence and information in pos-
session of the Contractor pertaining to such suit or claim.
Such evidence and information shall be furnished at the
expense of the Government except where the Contractor
has agreed to indemnify the Government.

(c) The Contractor agrees to include, and require inclu-
sion of, this clause in all subcontracts at any tier for sup-
plies or services (including construction and architect-engi-
neer subcontracts and those for material, supplies, models,
samples, or design or testing services) expected to exceed
the simplified acquisition threshold at FAR 2.101.

(End of clause)

5§2.227-3 Patent Indemnity.

Insert the following clause as prescribed at 27.203-1(b),

27.203-2(a), or 27.203-4(a)(2) as applicable:
PATENT INDEMNITY (APR 1984)

(a) The Contractor shall indemnify the Government and
its officers, agents, and employees against liability, includ-
ing costs, for infringement of any United States patent
(except a patent issued upon an application that is now or
may hereafter be withheld from issue pursuant to a Secrecy
Order under 35 U.S.C. 181) arising out of the manufacture
or delivery of supplies, the performance of services, or the
construction, alteration, modification, or repair of real
property (hereinafter referred to as “construction work”)
under this contract, or out of the use or disposal by or for
the account of the Government of such supplies or con-
struction work.

(b) This indemnity shall not apply unless the Contractor
shall have been informed as soon as practicable by the
Government of the suit or action alleging such infringe-
ment and shall have been given such opportunity as is
afforded by applicable laws, rules, or regulations to partici-
pate in its defense. Further, this indemnity shall not apply
to (1) an infringement resulting from compliance with spe-
cific written instructions of the Contracting Officer direct-
ing a change in the supplies to be delivered or in the mate-
rials or equipment to be used, or directing a manner of per-
formance of the contract not normally used by the
Contractor, (2) an infringement resulting from addition to
or change in supplies or components furnished or construc-
tion work performed that was made subsequent to delivery
or performance, or (3) a claimed infringement that is unrea-
sonably settled without the consent of the Contractor,
unless required by final decree of a court of competent
jurisdiction.

(End of clause)

Alternate I (APR 1984). The following paragraph (c) is
added to the clause:

(c) This patent indemnification shall not apply to the

(The next page is 52-121.)
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any portion of the work delivered or rendered for which a
price is separately stated in the contract.
(End of clause)

52.232-3 Payments under Personal Services Contracts.

As prescribed in 32.111(a)(3), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicita-
tions and contracts for personal services:

PAYMENTS UNDER PERSONAL SERVICES
CONTRACTS (APR 1984)

The Government shall pay the Contractor for the ser-
vices performed by the Contractor, as set forth in the
Schedule of this contract, at the rates prescribed, upon the
submission by the Contractor of proper invoices or time
statements to the office or officer designated and at the
time provided for in this contract. The Government shall
also pay the Contractor (a) a per diem rate in lieu of subsis-
tence for each day the Contractor is in a travel status away
from home or regular place of employment in accordance
with Federal Travel Regulations (41 CFR 101-7) as autho-
rized in appropriate Travel Orders; and (b) any other trans-
portation expenses if provided for in the Schedule.

(End of clause)

52.232-4 Payments under Transportation Contracts and

Transportation-Related Services Contracts.

As prescribed in 32.111(a)(4), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicita-
tions and contracts for transportation or transportation-
related services:

PAYMENTS UNDER TRANSPORTATION
CONTRACTS AND TRANSPORTATION-RELATED
SERVICES CONTRACTS (APR 1984)

The Government shall pay the Contractor upon the sub-
mission of properly certified invoices or vouchers, the
amount due for services rendered and accepted, less deduc-
tions, if any, as herein provided.

(End of clause)

52.232-5 Payments under Fixed-Price Construction
Contracts.

As prescribed in 32.111(a)(5), insert the following clause:
PAYMENTS UNDER FIXED-PRICE CONSTRUCTION
CONTRACTS (MAY 1997)

(a) Payment of price. The Government shall pay the
Contractor the contract price as provided in this contract.
(b) Progress payments. The Government shall make
progress payments monthly as the work proceeds, or at
more frequent intervals as determined by the Contracting
Officer, on estimates of work accomplished which meets
the standards of quality established under the contract, as
approved by the Contracting Officer.
(1) The Contractor’s request for progress payments

shall include the following substantiation:

(1) An itemization of the amounts requested, relat-
ed to the various elements of work required by the
contract covered by the payment requested.

(i) A listing of the amount included for work per-
formed by each subcontractor under the contract.

(iii) A listing of the total amount of each subcon-
tract under the contract.

(iv) A listing of the amounts previously paid to
each such subcontractor under the contract.

(v) Additional supporting data in a form and detail
required by the Contracting Officer.

(2) In the preparation of estimates, the Contracting
Officer may authorize material delivered on the site and
preparatory work done to be taken into consideration.
Material delivered to the Contractor at locations other
than the site also may be taken into consideration if—

(1) Consideration is specifically authorized by this
contract; and

(ii) The Contractor furnishes satisfactory evidence
that it has acquired title to such material and that the
material will be used to perform this contract.

(c) Contractor certification. Along with each request
for progress payments, the Contractor shall furnish the fol-
lowing certification, or payment shall not be made:
(However, if the Contractor elects to delete paragraph
(c)(4) from the certification, the certification is still accept-
able.)

I hereby certify, to the best of my knowledge and belief,
that—

(1) The amounts requested are only for performance
in accordance with the specifications, terms, and condi-
tions of the contract;

(2) Payments to subcontractors and suppliers have
been made from previous payments received under the
contract, and timely payments will be made from the
proceeds of the payment covered by this certification, in
accordance with subcontract agreements and the
requirements of chapter 39 of Title 31, United States
Code;

(3) This request for progress payments does not include
any amounts which the prime contractor intends to with-
hold or retain from a subcontractor or supplier in accor-
dance with the terms and conditions of the subcontract;
and

(4) This certification is not to be construed as final
acceptance of a subcontractor’s performance.

(Name)

(Title)

(Date)
(d) Refund of unearned amounts. If the Contractor, after
making a certified request for progress payments, discovers

52-159




FAC 90—46

52.232-6

MAY 16, 1997
FEDERAL ACQUISITION REGULATION (FAR)

that a portion or all of such request constitutes a payment
for performance by the Contractor that fails to conform to
the specifications, terms, and conditions of this contract
(hereinafter referred to as the “unearned amount”), the
Contractor shall—

(1) Notify the Contracting Officer of such perfor-
mance deficiency; and

(2) Be obligated to pay the Government an amount
(computed by the Contracting Officer in the manner
provided in paragraph (j) of this clause) equal to interest
on the unearned amount from the 8th day after the date
of receipt of the unearned amount until—

(i) The date the Contractor notifies the
Contracting Officer that the performance deficiency
has been corrected; or

(i) The date the Contractor reduces the amount of
any subsequent certified request for progress pay-
ments by an amount equal to the unearned amount.

() Retainage. If the Contracting Officer finds that sat-
isfactory progress was achieved during any period for
which a progress payment is to be made, the Contracting
Officer shall authorize payment to be made in full.
However, if satisfactory progress has not been made, the
Contracting Officer may retain a maximum of 10 percent
of the amount of the payment until satisfactory progress is
achieved. When the work is substantially complete, the
Contracting Officer may retain from previously withheld
funds and future progress payments that amount the
Contracting Officer considers adequate for protection of
the Government and shall release to the Contractor all the
remaining withheld funds. Also, on completion and accep-
tance of each separate building, public work, or other divi-
sion of the contract, for which the price is stated separately
in the contract, payment shall be made for the completed
work without retention of a percentage.

(f) Title, liability, and reservation of rights. All materi-
al and work covered by progress payments made shall, at
the time of payment, become the sole property of the
Government, but this shall not be construed as—

(1) Relieving the Contractor from the sole responsi-
bility for all material and work upon which payments
have been made or the restoration of any damaged
work; or

(2) Waiving the right of the Government to require
the fulfillment of all of the terms of the contract.

(g) Reimbursement for bond premiums. In making
these progress payments, the Government shall, upon
request, reimburse the Contractor for the amount of premi-
ums paid for performance and payment bonds (including
coinsurance and reinsurance agreements, when applicable)
after the Contractor has furnished evidence of full payment
to the surety. The retainage provisions in paragraph () of
this clause shall not apply to that portion of progress pay-
ments attributable to bond premiums.

(h) Final payment. The Government shall pay the
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amount due the Contractor under this contract after—

(1) Completion and acceptance of all work;

(2) Presentation of a properly executed voucher; and

(3) Presentation of release of all claims against
the Government arising by virtue of this contract, other
than claims, in stated amounts, that the Contractor has
specifically excepted from the operation of the release.
A release may also be required of the assignee if the
Contractor’s claim to amounts payable under this con-
tract has been assigned under the Assignment of
Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C.
15).

(i) Limitation because of undefinitized work.
Notwithstanding any provision of this contract, progress
payments shall not exceed 80 percent on work accom-
plished on undefinitized contract actions. A “contract
action” is any action resulting in a contract, as defined in
FAR Subpart 2.1, including contract modifications for
additional supplies or services, but not including contract
modifications that are within the scope and under the terms
of the contract, such as contract modifications issued pur-
suant to the Changes clause, or funding and other adminis-
trative changes.

(j) Interest computation on unearned amounts. In
accordance with 31 U.S.C. 3903(c)(1), the amount payable
under subparagraph (d)(2) of this clause shall be—

(1) Computed at the rate of average bond equivalent
rates of 91-day Treasury bills auctioned at the most
recent auction of such bills prior to the date the
Contractor receives the unearned amount; and

(2) Deducted from the next available payment to the
Contractor.

(End of clause)

52.232-6 Payment under Communication Service

Contracts with Common Carriers.

As prescribed in 32.111(a)(6), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicita-
tions and contracts for regulated communication services
by common carriers:

PAYMENT UNDER COMMUNICATION SERVICE

CONTRACTS WITH COMMON CARRIERS
(APR 1984)

The Government shall pay the Contractor, in arrears,
upon submission of invoices for services and facilities fur-
nished in accordance with the terms of CSAs issued under
this contract, the rates and charges for the services and
facilities as set forth in the clause entitled “Rates, Charges
and Services.”

(End of clause)

52.232-7 Payments under Time-and-Materials and
Labor-Hour Contracts.
As prescribed in 32.111(b), insert the following clause:
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PAYMENTS UNDER TIME-AND-MATERIALS AND
LABOR-HOUR CONTRACTS (FEB 1997)

The Government shall pay the Contractor as follows
upon the submission of invoices or vouchers approved by
the Contracting Officer:

(a) Hourly rate. (1) The amounts shall be computed by
multiplying the appropriate hourly rates prescribed in the
Schedule by the number of direct labor hours performed.
The rates shall include wages, indirect costs, general and
administrative expense, and profit. Fractional parts of an
hour shall be payable on a prorated basis. Vouchers may be
submitted once each month (or at more frequent intervals,
if approved by the Contracting Officer), to the Contracting
Officer or designee. The Contractor shall substantiate
vouchers by evidence of actual payment and by individual
daily job timecards, or other substantiation approved by the
Contracting Officer. Promptly after receipt of each substan-
tiated voucher, the Government shall, except as otherwise
provided in this contract, and subject to the terms of (e) of
this section, pay the voucher as approved by the
Contracting Officer.

(2) Unless otherwise prescribed in the Schedule, the
Contracting Officer shall withhold 5 percent of the
amounts due under this paragraph (a), but the total
amount withheld shall not exceed $50,000. The amounts
withheld shall be retained until the execution and deliv-
ery of a release by the Contractor as provided in para-
graph (f) of this section.

(3) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue
of the Contractor having performed work on an over-
time basis. If no overtime rates are provided in the
Schedule and overtime work is approved in advance by
the Contracting Officer, overtime rates shall be negotiat-
ed. Failure to agree upon these overtime rates shall be
treated as a dispute under the Disputes clause of this
contract. If the Schedule provides rates for overtime, the
premium portion of those rates will be reimbursable
only to the extent the overtime is approved by the
Contracting Officer.

(b) Materials and subcontracts. (1) Allowable costs of
direct materials shall be determined by the Contracting
Officer in accordance with Subpart 31.2 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract. Reasonable and allocable material handling costs
may be included in the charge for material to the extent
they are clearly excluded from the hourly rate. Material
handling costs are comprised of indirect costs, including,
when appropriate, general and administrative expense allo-
cated to direct materials in accordance with the
Contractor’s usual accounting practices consistent with
Subpart 31.2 of the FAR. The Contractor shall be reim-
bursed for items and services purchased directly for the
contract only when cash, checks, or other forms of actual
payment have been made for such purchased items or ser-

vices. Direct materials, as used in this clause, are those
materials which enter directly into the end product, or
which are used or consumed directly in connection with the
furnishing of the end product.

(2) The cost of subcontracts that are authorized under
the subcontracts clause of this contract shall be reim-
bursable costs under this clause; provided, that the costs
are consistent with subparagraph (b)(3) of this section.
Reimbursable costs in connection with subcontracts
shall be limited to the amounts paid to the subcontractor
for items and services purchased directly for the con-
tract only when cash, checks, or other form of payment
has been made for such purchased items or services;
however, this requirement shall not apply to a
Contractor that is a small business concern.
Reimbursable costs shall not include any costs arising
from the letting, administration or supervision of perfor-
mance of the subcontract, if the costs are included in the
hourly rates payable under (a)(1) of this section.

(3) To the extent able, the Contractor shall—

(i) Obtain materials at the most advantageous
prices available with due regard to securing prompt
delivery of satisfactory materials; and

(ii) Take all cash and trade discounts, rebates,
allowances, credits, salvage, commissions, and other
benefits. When unable to take advantage of the bene-
fits, the Contractor shall promptly notify the
Contracting Officer and give the reasons. Credit shall
be given to the Government for cash and trade dis-
counts, rebates, allowances, credits, salvage, the
value of any appreciable scrap, commissions, and
other amounts that have accrued to the benefit of the
Contractor, or would have accrued except for the
fault or neglect of the Contractor. The benefits lost
without fault or neglect on the part of the Contractor,
or lost through fault of the Government, shall not be
deducted from gross costs.

(¢) Total cost. Tt is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the
Contractor agrees to use its best efforts to perform the work
specified in the Schedule and all obligations under this
contract within such ceiling price. If at any time the
Contractor has reason to believe that the hourly rate pay-
ments and material costs that will accrue in performing this
contract in the next succeeding 30 days, if added to all
other payments and costs previously accrued, will exceed
85 percent of the ceiling price in the Schedule, the
Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for
performing this contract with supporting reasons and docu-
mentation. If at any time during performing this contract,
the Contractor has reason to believe that the total price to
the Government for performing this contract will be sub-
stantially greater or less than the then stated ceiling price,
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the Contractor shall so notify the Contracting Officer, giv-
ing a revised estimate of the total price for performing this
contract, with supporting reasons and documentation. If at
any time during performing this contract, the Government
has reason to believe that the work to be required in per-
forming this contract will be substantially greater or less
than the stated ceiling price, the Contracting Officer will so
advise the Contractor, giving the then revised estimate of
the total amount of effort to be required under the contract.

(d) Ceiling price. The Government shall not be obligat-
ed to pay the Contractor any amount in excess of the ceil-
ing price in the Schedule, and the Contractor shall not be
obligated to continue performance if to do so would exceed
the ceiling price set forth in the Schedule, unless and until
the Contracting Officer shall have notified the Contractor
in writing that the ceiling price has been increased and
shall have specified in the notice a revised ceiling that shall
constitute the ceiling price for performance under this con-
tract. When and to the extent that the ceiling price set forth
in the Schedule has been increased, any hours expended
and material costs incurred by the Contractor in excess of
the ceiling price before the increase shall be allowable to
the same extent as if the hours expended and material costs
had been incurred after the increase in the ceiling price.

(e) Audit. At any time before final payment under this
contract the Contracting Officer may request audit of the
invoices or vouchers and substantiating material. Each pay-
ment previously made shall be subject to reduction to the
extent of amounts, on preceding invoices or vouchers, that
are found by the Contracting Officer not to have been prop-
erly payable and shall also be subject to reduction for over-
payments or to increase for underpayments. Upon receipt
and approval of the voucher or invoice designated by the
Contractor as the “completion voucher” or “completion
invoice” and substantiating material, and upon compliance
by the Contractor with all terms of this contract (including,
without limitation, terms relating to patents and the terms
of (f) and (g) of this section), the Government shall
promptly pay any balance due the Contractor. The comple-
tion invoice or voucher, and substantiating material, shall
be submitted by the Contractor as promptly as practicable
following completion of the work under this contract, but
in no event later than 1 year (or such longer period as the
Contracting Officer may approve in writing) from the date
of completion.

(f) Assignment. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall
execute and deliver, at the time of and as a condition prece-
dent to final payment under this contract, a release dis-
charging the Government, its officers, agents, and employ-
eces of and from all liabilities, obligations, and claims aris-
ing out of or under this contract, subject only to the follow-
ing exceptions:

(1) Specified claims in stated amounts, or in estimat-
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ed amounts if the amounts are not susceptible of exact

statement by the Contractor.

(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to
third parties arising out of performing this contract, that
are not known to the Contractor on the date of the exe-
cution of the release, and of which the Contractor gives
notice in writing to the Contracting Officer not more
than 6 years after the date of the release or the date of
any notice to the Contractor that the Government is pre-
pared to make final payment, whichever is earlier.

(3) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnifica-
tion of the Government against patent liability), includ-
ing reasonable incidental expenses, incurred by the
Contractor under the terms of this contract relating to
patents.

(g) Refunds. The Contractor agrees that any refunds,
rebates, or credits (including any related interest) accruing
to or received by the Contractor or any assignee, that arise
under the materials portion of this contract and for which
the Contractor has received reimbursement, shall be paid
by the Contractor to the Government. The Contractor and
each assignee, under an assignment entered into under this
contract and in effect at the time of final payment under
this contract, shall execute and deliver, at the time of and as
a condition precedent to final payment under this contract,
an assignment to the Government of such refunds, rebates,
or credits (including any interest) in form and substance
satisfactory to the Contracting Officer.

(End of clause)

Alternate I (APR 1984). If the nature of the work to be
performed requires the contractor to furnish material that is
regularly sold to the general public in the normal course of
business by the contractor, and the price is under the limita-
tions prescribed in 16.601(b)(3), add the following sub-
paragraph (4) to paragraph (b) of the basic clause:

(b)(4) If the nature of the work to be performed requires
the Contractor to furnish material which is regularly sold to
the general public in the normal course of business by the
Contractor, the price to be paid for such material, notwith-
standing (b)(1) above, shall be on the basis of an estab-
lished catalog or list price, in effect when the material is
furnished, less all applicable discounts to the Government;
provided, that in no event shall such price be in excess of
the Contractor’s sales price to its most favored customer
for the same item in like quantity, or the current market
price, whichever is lower.

Alternate II (JAN 1986). If a labor-hour contract is con-
templated, and if no specific reimbursement for materials
furnished is intended, the Contracting Officer may add the
following paragraph (h) to the basic clause:

(h) The terms of this clause that govern reimbursement
for materials furnished are considered to have been deleted.
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52.232-8 Discounts for Prompt Payment.

As prescribed in 32.111(c)(1), insert the following
clause:

DISCOUNTS FOR PROMPT PAYMENT (MAY 1997)

(a) Discounts for prompt payment will not be consid-
ered in the evaluation of offers. However, any offered dis-
count will form a part of the award, and will be taken if
payment is made within the discount period indicated in
the offer by the offeror. As an alternative to offering a
prompt payment discount in conjunction with the offer,
offerors awarded contracts may include prompt payment
discounts on individual invoices.

(b) In connection with any discount offered for prompt
payment, time shall be computed from the date of the
invoice. If the Contractor has not placed a date on the
invoice, the due date shall be calculated from the date the
designated billing office receives a proper invoice, provided
the agency annotates such invoice with the date of receipt at
the time of receipt. For the purpose of computing the dis-
count earned, payment shall be considered to have been
made on the date that appears on the payment check or, for
an electronic funds transfer, the specified payment date.
When the discount date falls on a Saturday, Sunday, or legal
holiday when Federal Government offices are closed and
Government business is not expected to be conducted, pay-
ment may be made on the following business day.

(End of clause)

52.232-9 Limitation on Withholding of Payments.

As prescribed in 32.111(c)(2), insert a clause substan-
tially as follows, appropriately modified with respect to
payment due dates in accordance with agency regulations,
in solicitations and contracts when a supply contract, ser-
vice contract, time-and-materials contract, labor-hour con-
tract, or research and development contract is contemplated
that includes two or more terms authorizing the temporary
withholding of amounts otherwise payable to the contractor
for supplies delivered or services performed:

LIMITATION ON WITHHOLDING OF PAYMENTS

(APR 1984)

If more than one clause or Schedule term of this con-
tract authorizes the temporary withholding of amounts oth-
erwise payable to the Contractor for supplies delivered or
services performed, the total of the amounts withheld at
any one time shall not exceed the greatest amount that may
be withheld under any one clause or Schedule term at that
time; provided, that this limitation shall not apply to—

(a) Withholdings pursuant to any clause relating to
wages or hours of employees;

(b) Withholdings not specifically provided for by this
contract;

(c) The recovery of overpayments; and

(d) Any other withholding for which the Contracting
Officer determines that this limitation is inappropriate.

(End of clause)

52.232-10 Payments under Fixed-Price Architect-

Engineer Contracts,

As prescribed in 32.111(d)(1), insert the following
clause:

PAYMENTS UNDER FIXED-PRICE ARCHITECT-

ENGINEER CONTRACTS (AUG 1987)

(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality
established under this contract. The estimates shall be pre-
pared by the Contractor and accompanied by any support-
ing data required by the Contracting Officer.

(b) Upon approval of the estimate by the Contracting
Officer, payment upon properly executed vouchers shall be
made to the Contractor, as soon as practicable, of 90 percent
of the approved amount, less all previous payments; provid-
ed, that payment may be made in full during any months in
which the Contracting Officer determines that performance
has been satisfactory. Also, whenever the Contracting Officer
determines that the work is substantially complete and that
the amount retained is in excess of the amount adequate for
the protection of the Government, the Contracting Officer
may release the excess amount to the Contractor.

(¢) Upon satisfactory completion by the Contractor and
acceptance by the Contracting Officer of the work done by
the Contractor under the “Statement of Architect-Engineer
Services”, the Contractor will be paid the unpaid balance
of any money due for work under the statement, including
retained percentages relating to this portion of the work.
Upon satisfactory completion and final acceptance of the
construction work, the Contractor shall be paid any unpaid
balance of money due under this contract.

(d) Before final payment under the contract, or before
settlement upon termination of the contract, and as a condi-
tion precedent thereto, the Contractor shall execute and
deliver to the Contracting Officer a release of all claims
against the Government arising under or by virtue of this
contract, other than any claims that are specifically except-
ed by the Contractor from the operation of the release in
amounts stated in the release.

(e) Notwithstanding any other provision in this contract,
and specifically paragraph (b) of this clause, progress pay-
ments shall not exceed 80 percent on work accomplished
on undefinitized contract actions. A “contract action” is
any action resulting in a contract, as defined in FAR
Subpart 2.1, including contract modifications for additional
supplies or services, but not including contract modifica-
tions that are within the scope and under the terms of the
contract, such as contract modifications issued pursuant to
the Changes clause, or funding and other administrative
changes.

(End of clause)

52.232-11 Extras.
As prescribed in 32.111(d)(2), insert the following
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clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicita-
tions and contracts when a fixed-price supply contract,
fixed-price service contract, or transportation contract is
contemplated:

EXTRAS (APR 1984)

Except as otherwise provided in this contract, no pay-
ment for extras shall be made unless such extras and the
price therefor have been authorized in writing by the
Contracting Officer.

(End of clause)

52.232-12 Advance Payments.

As prescribed in 32.412(a), insert the following clause
in solicitations and contracts under which the Government
will provide advance payments, except as provided in
32.412(b):

ADVANCE PAYMENTS (APR 1984)

(a) Requirements for payment. Advance payments will
be made under this contract (1) upon submission of proper-
ly certified invoices or vouchers by the Contractor, and
approval by the administering office, [Insert the
name of the office designated under agency procedures], or
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(2) under a letter of credit. The amount of the invoice or
voucher submitted plus all advance payments previously
approved shall not exceed $ If a letter of credit is
used, the Contractor shall withdraw cash only when needed
for disbursements acceptable under this contract and report
cash disbursements and balances as required by the admin-
istering office. The Contractor shall apply terms similar to
this clause to any advance payments to subcontractors.

(b) Special bank account. Until (1) the Contractor has
liquidated all advance payments made under the contract
and related interest charges and (2) the administering office
has approved in writing the release of any funds due and
payable to the Contractor, all advance payments and other
payments under this contract shall be made by check
payable to the Contractor marked for deposit only in the
Contractor’s special bank account with the [Insert
the name of the bank]. None of the funds in the special
bank account shall be mingled with other funds of the
Contractor. Withdrawals from the special bank account
may be made only by check of the Contractor counter-
signed by the Contracting Officer or a Government coun-
tersigning agent designated in writing by the Contracting
Officer.
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on that date in accordance with the provisions of the
Termination clause of this contract. If the Contractor esti-
mates that the funds available will allow it to continue to
discharge its obligations beyond that date, it may specify a
later date in its request, and the Contracting Officer may
terminate this contract on that later date.

(f) Except as required by other provisions of this con-
tract, specifically citing and stated to be an exception to
this clause—

(1) The Government is not obligated to reimburse the
Contractor for costs incurred in excess of the total
amount allotted by the Government to this contract; and

(2) The Contractor is not obligated to continue per-
formance under this contract (including actions under
the Termination clause of this contract) or otherwise
incur costs in excess of (i) the amount then allotted to
the contract by the Government or, (ii) if this is a cost-
sharing contract, the amount then allotted by the
Government to the contract plus the Contractor’s corre-
sponding share, until the Contracting Officer notifies the
Contractor in writing that the amount allotted by the
Government has been increased and specifies an
increased amount, which shall then constitute the total
amount allotted by the Government to this contract.

(g) The estimated cost shall be increased to the extent
that (1) the amount allotted by the Government or, (2) if
this is a cost-sharing contract, the amount then allotted by
the Government to the contract plus the Contractor’s corre-
sponding share, exceeds the estimated cost specified in the
Schedule. If this is a cost-sharing contract, the increase
shall be allocated in accordance with the formula specified
in the Schedule.

(h) No notice, communication, or representation in any
form other than that specified in subparagraph (f)(2) above,
or from any person other than the Contracting Officer, shall
affect the amount allotted by the Government to this con-
tract. In the absence of the specified notice, the
Government is not obligated to reimburse the Contractor
for any costs in excess of the total amount allotted by the
Government to this contract, whether incurred during the
course of the contract or as a result of termination.

(1) When and to the extent that the amount allotted by
the Government to the contract is increased, any costs the
Contractor incurs before the increase that are in excess of
(1) the amount previously allotted by the Government or,
(2) if this is a cost-sharing contract, the amount previously
allotted by the Government to the contract plus the
Contractor’s corresponding share, shall be allowable to the
same extent as if incurred afterward, unless the Contracting
Officer issues a termination or other notice and directs that
the increase is solely to cover termination or other speci-
fied expenses.

(j) Change orders shall not be considered an authoriza-
tion to exceed the amount allotted by the Government
specified in the Schedule, unless they contain a statement

increasing the amount allotted.

(k) Nothing in this clause shall affect the right of the
Government to terminate this contract. If this contract is
terminated, the Government and the Contractor shall nego-
tiate an equitable distribution of all property produced or
purchased under the contract, based upon the share of costs
incurred by each.

(1) If the Government does not allot sufficient funds to
allow completion of the work, the Contractor is entitled to
a percentage of the fee specified in the Schedule equalling
the percentage of completion of the work contemplated by
this contract.

(End of clause)

52.232-23 Assignment of Claims.

As prescribed in 32.806(a)(1), insert the following
clause:

ASSIGNMENT OF CLAIMS (JAN 1986)

(a) The Contractor, under the Assignment of Claims
Act, as amended, 31 U.S.C. 3727, 41 US.C. 15 (hereafter
referred to as “the Act”), may assign its rights to be paid
amounts due or to become due as a result of the perform-
ance of this contract to a bank, trust company, or other
financing institution, including any Federal lending agency.
The assignee under such an assignment may thereafter fur-
ther assign or reassign its right under the original assign-
ment to any type of financing institution described in the
preceding sentence.

(b) Any assignment or reassignment authorized under
the Act and this clause shall cover all unpaid amounts
payable under this contract, and shall not be made to more
than one party, except that an assignment or reassignment
may be made to one party as agent or trustee for two or
more parties participating in the financing of this contract.

(c) The Contractor shall not furnish or disclose to any
assignee under this contract any classified document
(including this contract) or information related to work
under this contract until the Contracting Officer authorizes
such action in writing.

(End of clause)

Alternate I (APR 1984). If a no-setoff commitment is to
be included in the contract (see 32.801 and 32.803(d)), add
the following sentence at the end of paragraph (a) of the
basic clause:

Unless otherwise stated in this contract, payments to an
assignee of any amounts due or to become due under this
contract shall not, to the extent specified in the Act, be sub-
ject to reduction or setoff.

52.232-24 Prohibition of Assignment of Claims.

As prescribed in 32.806(b), insert the following clause:
PROHIBITION OF ASSIGNMENT OF CLAIMS
(JAN 1986)

The assignment of claims under the Assignment of
Claims Act of 1940, as amended, 31 U.S.C. 3727, 41
(FAC 90-46) 52-179



FAC 90—46

52.232-25

MAY 16, 1997
FEDERAL ACQUISITION REGULATION (FAR)

U.S.C. 15, is prohibited for this contract.
(End of clause)

52.232-25 Prompt Payment.

As prescribed in 32.908(c), insert the following clause:

PROMPT PAYMENT (MAY 1997)

Notwithstanding any other payment clause in this con-
tract, the Government will make invoice payments and
contract financing payments under the terms and condi-
tions specified in this clause. Payment shall be considered
as being made on the day a check is dated or the date of an
electronic funds transfer. Definitions of pertinent terms are
set forth in section 32.902 of the Federal Acquisition
Regulation. All days referred to in this clause are calendar
days, unless otherwise specified. (However, see subpara-
graph (a)(4) of this clause concerning payments due on
Saturdays, Sundays, and legal holidays.)

(a) Invoice payments. (1) Due date—(i) Except as indi-
cated in subparagraph (a)(2) and paragraph (c) of this
clause, the due date for making invoice payments by the
designated payment office shall be the later of the follow-
ing two events:

(A) The 30th day after the designated billing
office has received a proper invoice from the
Contractor (except as provided in subdivision
(a)(1)(ii) of this clause).

(B) The 30th day after Government acceptance
of supplies delivered or services performed by the
Contractor. On a final invoice where the payment
amount is subject to contract settlement actions,
acceptance shall be deemed to have occurred on
the effective date of the contract settlement.

(ii) If the designated billing office fails to annotate
the invoice with the actual date of receipt at the time
of receipt, the invoice payment due date shall be the
30th day after the date of the Contractor's invoice;
provided a proper invoice is received and there is no
disagreement over quantity, quality, or Contractor
compliance with contract requirements.

(2) Certain food products and other payments. (i)

Due dates on Contractor invoices for meat, meat food

products, or fish; perishable agricultural commodities;

and dairy products, edible fats or oils, and food products
prepared from edible fats or oils are—

(A) For meat or meat food products, as defined
in section 2(a)(3) of the Packers and Stockyard
Act of 1921 (7 U.S.C. 182(3)), and as further
defined in Pub. L. 98-181, including any edible
fresh or frozen poultry meat, any perishable poul-
try meat food product, fresh eggs, and any perish-
able egg product, as close as possible to, but not
later than, the 7th day after product delivery.

(B) For fresh or frozen fish, as defined in sec-
tion 204(3) of the Fish and Seafood Promotion
Act of 1986 (16 U.S.C. 4003(3)), as close as pos-
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sible to, but not later than, the 7th day after prod-

uct delivery.

(C) For perishable agricultural commodities, as
defined in section 1(4) of the Perishable
Agricultural Commodities Act of 1930 (7 U.S.C.
499a(4)), as close as possible to, but not later than,
the 10th day after product delivery, unless another
date is specified in the contract.

(D) For dairy products, as defined in section
111(e) of the Dairy Production Stabilization Act
of 1983 (7 U.S.C. 4502(e)), edible fats or oils, and
food products prepared from edible fats or oils, as
close as possible to, but not later than, the 10th
day after the date on which a proper invoice has
been received. Liquid milk, cheese, certain pro-
cessed cheese products, butter, yogurt, ice cream,
mayonnaise, salad dressings, and other similar
products, fall within this classification. Nothing
in the Act limits this classification to refrigerated
products. When questions arise regarding the
proper classification of a specific product, prevail-
ing industry practices will be followed in specify-
ing a contract payment due date. The burden of
proof that a classification of a specific product is,
in fact, prevailing industry practice is upon the
Contractor making the representation.

(i) If the contract does not require submission of
an invoice for payment (e.g., periodic lease pay-
ments), the due date will be as specified in the con-
tract.

(3) Contractor's invoice. The Contractor shall pre-
pare and submit invoices to the designated billing office
specified in the contract. A proper invoice must include
the items listed in subdivisions (a)(3)(i) through
(a)(3)(viii) of this clause. If the invoice does not com-
ply with these requirements, it shall be returned within 7
days after the date the designated billing office received
the invoice (3 days for meat, meat food products, or
fish; 5 days for perishable agricultural commodities,
edible fats or oils, and food products prepared from edi-
ble fats or oils), with a statement of the reasons why it is
not a proper invoice. Untimely notification will be
taken into account in computing any interest penalty
owed the Contractor in the manner described in sub-
paragraph (a)(5) of this clause.

(i) Name and address of the Contractor.

(i) Invoice date. (The Contractor is encouraged
to date invoices as close as possible to the date of the
mailing or transmission.)

(iii) Contract number or other authorization for
supplies delivered or services performed (including
order number and contract line item number).

(iv) Description, quantity, unit of measure, unit
price, and extended price of supplies delivered or ser-
vices performed.
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(v) Shipping and payment terms (e.g., shipment the payment date. That is, interest accrued at the end of
number and date of shipment, prompt payment dis- any 30-day period will be added to the approved invoice
count terms). Bill of lading number and weight of principal payment amount and will be subject to interest
shipment will be shown for shipments on penalties if not paid in the succeeding 30-day period. If
Government bills of lading. the designated billing office failed to notify the
(vi) Name and address of Contractor official to Contractor of a defective invoice within the periods pre-
whom payment is to be sent (must be the same as scribed in subparagraph (a)(3) of this clause, the due
that in the contract or in a proper notice of assign- date on the corrected invoice will be adjusted by sub-
ment). tracting from such date the number of days taken
(vii) Name (where practicable), title, phone num- beyond the prescribed notification of defects period.
ber, and mailing address of person to be notified in Any interest penalty owed the Contractor will be based
the event of a defective invoice. on this adjusted due date. Adjustments will be made by
(viii) Any other information or documentation the designated payment office for errors in calculating
required by the contract (such as evidence of ship- interest penalties.
ment). (1) For the sole purpose of computing an interest

(ix) While not required, the Contractor is strongly penalty that might be due the Contractor,
encouraged to assign an identification number to Government acceptance shall be deemed to have
each invoice. occurred constructively on the 7th day (unless other-
(4) Interest penalty. An interest penalty shall be paid wise specified in this contract) after the Contractor

automatically by the designated payment office, without delivered the supplies or performed the services in
request from the Contractor, if payment is not made by accordance with the terms and conditions of the con-
the due date and the conditions listed in subdivisions tract, unless there is a disagreement over quantity,
(a)(4)(d) through (a)(4)(iii) of this clause are met, if quality, or Contractor compliance with a contract
applicable. However, when the due date falls on a provision. In the event that actual acceptance occurs
Saturday, Sunday, or legal holiday when Federal within the constructive acceptance period, the deter-
Government offices are closed and Government busi- mination of an interest penalty shall be based on the
ness is not expected to be conducted, payment may be actual date of acceptance. The constructive accep-
made on the following business day without incurring a tance requirement does not, however, compel
late payment interest penalty. Government officials to accept supplies or services,

(i) A proper invoice was received by the designat- perform contract administration functions, or make
ed billing office. payment prior to fulfilling their responsibilities.

(ii) A receiving report or other Government docu- (ii) The following periods of time will not be
mentation authorizing payment was processed, and included in the determination of an interest penalty:
there was no disagreement over quantity, quality, or (A) The period taken to notify the Contractor
Contractor compliance with any contract term or of defects in invoices submitted to the
condition. Government, but this may not exceed 7 days (3

(iii) In the case of a final invoice for any balance days for meat, meat food products, or fish; 5 days
of funds due the Contractor for supplies delivered or for perishable agricultural commodities, dairy
services performed, the amount was not subject to products, edible fats or oils, and food products
further contract settlement actions between the prepared from edible fats or oils).

Government and the Contractor. (B) The period between the defects notice and

(5) Computing penalty amount. The interest penalty resubmission of the corrected invoice by the
shall be at the rate established by the Secretary of the Contractor.
Treasury under section 12 of the Contract Disputes Act (C) For incorrect electronic funds transfer
of 1978 (41 U.S.C. 611) that is in effect on the day after (EFT) information, in accordance with the EFT
the due date, except where the interest penalty is pre- clause of this contract.
scribed by other governmental authority (e.g., tariffs). (iii) Interest penalties will not continue to accrue
This rate is referred to as the "Renegotiation Board after the filing of a claim for such penalties under the
Interest Rate," and it is published in the Federal clause at 52.233-1, Disputes, or for more than 1 year.
Register semiannually on or about January 1 and July 1. Interest penalties of less than $1 need not be paid.
The interest penalty shall accrue daily on the invoice (iv) Interest penalties are not required on payment
principal payment amount approved by the Government delays due to disagreement between the Government
until the payment date of such approved principal and the Contractor over the payment amount or other
amount; and will be compounded in 30-day increments issues involving contract compliance or on amounts
inclusive from the first day after the due date through temporarily withheld or retained in accordance with
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the terms of the contract. Claims involving disputes,

and any interest that may be payable, will be resolved

in accordance with the clause at 52.233-1, Disputes.

(6) Prompt payment discounts. An interest penalty
also shall be paid automatically by the designated pay-
ment office, without request from the Contractor, if a
discount for prompt payment is taken improperly. The
interest penalty will be calculated as described in sub-
paragraph (a)(5) of this clause on the amount of dis-
count taken for the period beginning with the first day
after the end of the discount period through the date
when the Contractor is paid.

(7) Additional interest penalty. (i) If this contract
was awarded on or after October 1, 1989, a penalty
amount, calculated in accordance with subdivision
(a)(7)(iii) of this clause, shall be paid in addition to the
interest penalty amount if the Contractor—

(A) Is owed an interest penalty of $1 or more;

(B) Is not paid the interest penalty within 10
days after the date the invoice amount is paid; and

(C) Makes a written demand to the designated
payment office for additional penalty payment, in
accordance with subdivision (a)(7)(ii) of this
clause, postmarked not later than 40 days after the
invoice amount is paid.

(ii)(A) Contractors shall support written demands
for additional penalty payments with the following
data. No additional data shall be required.
Contractors shall—

(1) Specifically assert that late payment
interest is due under a specific invoice, and
request payment of all overdue late payment
interest penalty and such additional penalty as
may be required;

(2) Attach a copy of the invoice on which
the unpaid late payment interest was due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) Demands must be postmarked on or before
the 40th day after payment was made, except
that—

(1) If the postmark is illegible or nonexis-
tent, the demand must have been received and
annotated with the date of receipt by the desig-
nated payment office on or before the 40th day
after payment was made; or

(2) If the postmark is illegible or nonexis-
tent and the designated payment office fails to
make the required annotation, the demand's
validity will be determined by the date the
Contractor has placed on the demand; provided
such date is no later than the 40th day after
payment was made.

(iii)(A) The additional penalty shall be equal to
100 percent of any original late payment interest
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penalty that is due on or after January 22, 1990,

except—

(1) For additional penalties due on or
before January 22, 1992, such penalties shall
not exceed $2,500;

(2) After January 22, 1992, the additional
penalty shall not exceed $5,000;

(3) The additional penalty shall never be
less than $25; and

(4) No additional penalty is owed if the
amount of the underlying interest penalty is
less than $1.

(B) If the interest penalty ceases to accrue in
accordance with the limits stated in subdivision
(a)(5)(iii) of this clause, the amount of the addi-
tional penalty shall be calculated on the amount of
interest penalty that would have accrued in the
absence of these limits, subject to the overall lim-
its on the additional penalty specified in subdivi-
sion (a)(7)(iii)(A) of this clause.

(C) For determining the maximum and mini-
mum additional penalties, the test shall be the
interest penalty due on each separate payment
made for each separate contract. The maximum
and minimum additional penalty shall not be
based upon individual invoices unless the invoices
are paid separately. Where payments are consoli-
dated for disbursing purposes, the maximum and
minimum additional penalty determination shall
be made separately for each contract therein.

(D) The additional penaity does not apply to
payments regulated by other Government regula-
tions (e.g., payments under utility contracts sub-
ject to tariffs and regulation).

(b) Contract financing payments. (1) Due dates for
recurring financing payments. If this contract provides for
contract financing, requests for payment shall be submitted
to the designated billing office as specified in this contract
or as directed by the Contracting Officer. Contract financ-
ing payments shall be made on the [insert day as pre-
scribed by Agency head; if not prescribed, insert 30th day)
day after receipt of a proper contract financing request by
the designated billing office. In the event that an audit or
other review of a specific financing request is required to
ensure compliance with the terms and conditions of the
contract, the designated payment office is not compelled to
make payment by the due date specified.

(2) Due dates for other contract financing. For
advance payments, loans, or other arrangements that do
not involve recurring submissions of contract financing
requests, payment shall be made in accordance with the
corresponding contract terms or as directed by the
Contracting Officer.

(3) Interest penalty not applicable. Contract financ-
ing payments shall not be assessed an interest penalty
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for payment delays.

(c) Fast payment procedure due dates. If this contract
contains the clause at 52.213-1, Fast Payment Procedure,
payments will be made within 15 days after the date of
receipt of the invoice.

(End of clause)

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts. _

As prescribed in 32.908(a), insert the following clause:
PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-
ENGINEER CONTRACTS (MAY 1997)

Notwithstanding any other payment terms in this con-
tract, the Government will make invoice payments and
contract financing payments under the terms and condi-
tions specified in this clause. Payment shall be considered
as being made on the day a check is dated or the date of an
electronic funds transfer. Definitions of pertinent terms are
set forth in section 32.902 of the Federal Acquisition
Regulation. All days referred to in this clause are calendar

days, unless otherwise specified. (However, see subpara-

graph (a)(3) of this clause concerning payments due on
Saturdays, Sundays, and legal holidays.)

(a) Invoice payments.(1) Due date. The due date for
making invoice payments shall be—

(i) For work or services completed by the
Contractor, the later of the following two events:

(A) The 30th day after the designated billing
office has received a proper invoice from the
Contractor (except as provided in subdivision
(a)(1)(iii) of this clause).

(B) The 30th day after Government acceptance
of the work or services completed by the
Contractor. On a final invoice where the payment
amount is subject to contract settlement actions
(e.g., release of claims), acceptance shall be
deemed to have occurred on the effective date of
the contract settlement.

(ii) The due date for progress payments shall be
the 30th day after Government approval of
Contractor estimates of work or services accom-
plished.

(iii) If the designated billing office fails to anno-
tate the invoice or payment request with the actual
date of receipt at the time of receipt, the payment due
date shall be the 30th day after the date of the
Contractor's invoice or payment request, provided a
proper invoice or payment request is received and
there is no disagreement over quantity, quality, or
Contractor compliance with contract requirements.
(2) Contractor's invoice. The Contractor shall pre-

pare and submit invoices to the designated billing office
specified in the contract. A proper invoice must include
the items listed in subdivisions (a)(2)(i) through
(a)(2)(viii) of this clause. If the invoice does not com-

ply with these requirements, it shall be returned within 7
days after the date the designated billing office received
the invoice, with a statement of the reasons why it is not
a proper invoice. Untimely notification will be taken
into account in computing any interest penalty owed the
Contractor in the manner described in subparagraph
(a)(4) of this clause:

(i) Name and address of the Contractor.

(ii) Invoice date. (The Contractor is encouraged
to date invoices as close as possible to the date of
mailing or transmission.)

(iii) Contract number or other authorization for
work or services performed (including order number
and contract line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., prompt
payment discount terms).

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as
that in the contract or in a proper notice of assign-
ment).

(vii) Name (where practicable), title, phone num-
ber, and mailing address of person to be notified in
the event of a defective invoice.

(viii) Any other information or documentation
required by the contract.

(ix) While not required, the Contractor is strongly
encouraged to assign an identification number to
each invoice.

(3) Interest penalty. An interest penalty shall be
paid automatically by the designated payment office,
without request from the Contractor, if payment is not
made by the due date and the conditions listed in subdi-
visions (a)(3)(i) through (a)(3)(iii) of this clause are met,
if applicable. However, when the due date falls on a
Saturday, Sunday, or legal holiday when Federal
Government offices are closed and Government busi-
ness is not expected to be conducted, payment may be
made on the following business day without incurring a
late payment interest penalty.

(i) A proper invoice was received by the designat-
ed billing office.

(i) A receiving report or other Government docu-
mentation authorizing payment was processed and
there was no disagreement over quantity, quality,
Contractor compliance with any contract term or
condition, or requested progress payment amount,

(iii) In the case of a final invoice for any balance
of funds due the Contractor for work or services per-
formed, the amount was not subject to further con-
tract settlement actions between the Government and
the Contractor.

(4) Computing penalty amount. The interest penalty
shall be at the rate established by the Secretary of the
Treasury under section 12 of the Contract Disputes Act
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of 1978 (41 U.S.C. 611) that is in effect on the day after
the due date, except where the interest penalty is pre-
scribed by other governmental authority (e.g., tariffs).
This rate is referred to as the "Renegotiation Board
Interest Rate,” and it is published in the Federal
Register semiannually on or about January 1 and July 1.
The interest penalty shall accrue daily on the invoice
principal payment amount approved by the Government
until the payment date of such approved principal
amount; and will be compounded in 30-day increments
inclusive from the first day after the due date through
the payment date. That is, interest accrued at the end of
any 30-day period will be added to the approved invoice
principal payment amount and will be subject to interest
penalties if not paid in the succeeding 30-day period. If
the designated billing office failed to notify the
Contractor of a defective invoice within the periods pre-
scribed in subparagraph (a)(2) of this clause, the due
date on the corrected invoice will be adjusted by sub-
tracting from such date the number of days taken
beyond the prescribed notification of defects period.
Any interest penalty owed the Contractor will be based
on this adjusted due date. Adjustments will be made by
the designated payment office for errors in calculating
interest penalties.

(i) For the sole purpose of computing an interest
penalty that might be due the Contractor,
Government acceptance or approval shall be deemed
to have occurred constructively as shown in subdivi-
sions (a)(4)(1)(A) and (B) of this clause. In the event
that actual acceptance or approval occurs within the
constructive acceptance or approval period, the deter-
mination of an interest penalty shall be based on the
actual date of acceptance or approval. Constructive
acceptance or constructive approval requirements do
not apply if there is a disagreement over quantity,
quality, Contractor compliance with a contract provi-
sion, or requested progress payment amounts. These
requirements also do not compel Government offi-
cials to accept work or services, approve Contractor
estimates, perform contract administration functions,
or make payment prior to fulfilling their responsibili-
ties.

(A) For work or services completed by the
Contractor, Government acceptance shall be
deemed to have occurred constructively on the 7th
day after the Contractor has completed the work
or services in accordance with the terms and con-
ditions of the contract.

(B) For progress payments, Government
approval shall be deemed to have occurred on the
7th day after Contractor estimates have been
received by the designated billing office.

(ii) The following periods of time will not be
included in the determination of an interest penalty:
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(A) The period taken to notify the Contractor
of defects in invoices submitted to the
Government, but this may not exceed 7 days.

(B) The period between the defects notice and
resubmission of the corrected invoice by the
Contractor.

(C) For incorrect electronic funds transfer
(EFT) information, in accordance with the EFT
clause of this contract. '

(iii) Interest penalties will not continue to accrue
after the filing of a claim for such penalties under the
clause at 52.233-1, Disputes, or for more than 1 year.

"Interest penalties of less than $1 need not be paid.

(iv) Interest penalties are not required on payment
delays due to disagreement between the Government
and the Contractor over the payment amount or other
issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with
the terms of the contract. Claims involving disputes,
and any interest that may be payable will be resolved
in accordance with the clause at 52.233-1, Disputes.
(5) Prompt payment discounts. An interest penalty

also shall also be paid automatically by the designated
payment office, without request from the Contractor, if a
discount for prompt payment is taken improperly. The
interest penalty will be calculated on the amount of dis-
count taken for the period beginning with the first day
after the end of the discount period through the date
when the Contractor is paid.

(6) Additional interest penalty. (i) If this contract
was awarded on or after October 1, 1989, a penalty
amount, calculated in accordance with subdivision
(a)(6)(iii) of this clause, shall be paid in addition to the
interest penalty amount if the Contractor—

(A) Is owed an interest penalty of $1 or more;

(B) Is not paid the interest penalty within 10
days after the date the invoice amount is paid; and

(C) Makes a written demand to the designated
payment office for additional penalty payment, in
accordance with subdivision (a)(6)(ii) of this
clause, postmarked not later than 40 days after the
date the invoice amount is paid.

(ii)(A) Contractors shall support written demands
for additional penalty payments with the following
data. No additional data shall be required.
Contractors shall—

(1) Specifically assert that late payment
interest is due under a specific invoice, and
request payment of all overdue late payment
interest penalty and such additional penalty as
may be required;

(2) Attach a copy of the invoice on which
the unpaid late payment interest was due; and

(3) State that payment of the principal has
been received, including the date of receipt.
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(B) Demands must be postmarked on or before
the 40th day after payment was made, except
that—

(1) 1If the postmark is illegible or nonexis-
tent, the demand must have been received and
annotated with the date of receipt by the desig-
nated payment office on or before the 40th day
after payment was made; or

(2) If the postmark is illegible or nonexis-
tent and the designated payment office fails to
make the required annotation, the demand's
validity will be determined by the date the
Contractor has placed on the demand; provided
such date is no later than the 40th day after
payment was made.

(11i)(A) The additional penalty shall be equal to
100 percent of any original late payment interest
penalty that is due on or after January 22, 1990,
except—

(1) For additional penalties due on or
before January 22, 1992, such penalties shall
not exceed $2,500;

(2) After January 22, 1992, the additional
penalty shall not exceed $5,000;

(3) The additional penalty shall never be
less than $25; and

(4) No additional penalty is owed if the
amount of the underlying interest penalty is
less than $1.

(B) 1If the interest penalty ceases to accrue in
accordance with the limits stated in subdivision
(a)(4)(iii) of this clause, the amount of the addi-
tional penalty shall be calculated on the amount of
interest penalty that would have accrued in the
absence of these limits, subject to the overall lim-
its on the additional penalty specified in subdivi-
sion (a)(6)(iii)(A) of this clause.

(C) For determining the maximum and mini-
mum additional penalties, the test shall be the
interest penalty due on each separate payment
made for each separate contract. The maximum
and minimum additional penalty shall not be
based upon individual invoices unless the invoices
are paid separately. Where payments are consoli-
dated for disbursing purposes, the maximum and
minimum additional penalty determination shall
be made separately for each contract therein.

(D) The additional penalty does not apply to
payments regulated by other Government regula-
tions (e.g., payments under utility contracts sub-
ject to tariffs and regulation).

(b) Contract financing payments. (1) Due dates for
recurring financing payments. If this contract provides for
contract financing, requests for payment shall be submitted
to the designated billing office as specified in this contract

or as directed by the Contracting Officer. Contract financ-
ing payments shall be made on the [insert day as pre-
scribed by Agency head; if not prescribed, insert 30th day)
day after receipt of a proper contract financing request by
the designated billing office. In the event that an audit or
other review of a specific financing request is required to
ensure compliance with the terms and conditions of the
contract, the designated payment office is not compelled to
make payment by the due date specified.

(2) Due dates for other contract financing. For
advance payments, loans, or other arrangements that do
not involve recurring submissions of contract financing
requests, payment shall be made in accordance with the
corresponding contract terms or as directed by the
Contracting Officer.

(3) Interest penalty not applicable. Contract financ-
ing payments shall not be assessed an interest penalty
for payment delays.

(End of clause)

52.232-27
Contracts.
As prescribed in 32.908(b), insert the following clause:

PROMPT PAYMENT FOR CONSTRUCTION
CONTRACTS (MAY 1997)

Notwithstanding any other payment terms in this con-
tract, the Government will make invoice payments and
contract financing payments under the terms and condi-
tions specified in this clause. Payment shall be considered
as being made on the day a check is dated or the date of an
electronic funds transfer. Definitions of pertinent terms are
set forth in section 32.902 of the Federal Acquisition
Regulation, All days referred to in this clause are calendar
days, unless otherwise specified. (However, see subpara-
graph (a)(3) concerning payments due on Saturdays,
Sundays, and legal holidays.)

(a) Invoice payments. (1) Types of invoice payments.
For purposes of this clause, there are several types of
invoice payments that may occur under this contract, as
follows:

(i) Progress payments, if provided for elsewhere
in this contract, based on Contracting Officer
approval of the estimated amount and value of work
or services performed, including payments for reach-
ing milestones in any project:

(A) The due date for making such payments
shall be 14 days after receipt of the payment
request by the designated billing office. If the
designated billing office fails to annotate the pay-
ment request with the actual date of receipt at the
time of re(eeipt, the payment due date shall be the
14th day after the date of the Contractor's payment
request, provided a proper payment request is
received and there is no disagreement over quanti-
ty, quality, or Contractor compliance with contract
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requirements.

(B) The due date for payment of any amounts
retained by the Contracting Officer in accordance
with the clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts, shall be as
specified in the contract or, if not specified, 30
days after approval for release to the Contractor
by the Contracting Officer.

(ii) Final payments based on completion and
acceptance of all work and presentation of release of
all claims against the Government arising by virtue
of the contract, and payments for partial deliveries
that have been accepted by the Government (e.g.,
each separate building, public work, or other division
of the contract for which the price is stated separately
in the contract):

(A) The due date for making such payments
shall be either the 30th day after receipt by the
designated billing office of a proper invoice from
the Contractor, or the 30th day after Government
acceptance of the work or services completed by
the Contractor, whichever is later. If the designat-
ed billing office fails to annotate the invoice with
the date of actual receipt at the time of receipt, the
invoice payment due date shall be the 30th day
after the date of the Contractor's invoice, provided
a proper invoice is received and there is no dis-
agreement over quantity, quality, or Contractor
compliance with contract requirements.

(B) On a final invoice where the payment
amount is subject to contract settlement actions
(e.g., release of claims), acceptance shall be
deemed to have occurred on the effective date of
the contract settlement.

(2) Contractor's invoice. The Contractor shall pre-
pare and submit invoices to the designated billing office
specified in the contract. A proper invoice must include
the items listed in subdivisions (a)(2)(i) through
(a)(2)(ix) of this clause. If the invoice does not comply
with these requirements, it shall be returned within 7
days after the date the designated billing office received
the invoice, with a statement of the reasons why it is not
a proper invoice. Untimely notification will be taken
into account in computing any interest penalty owed the
Contractor in the manner described in subparagraph
(a)(4) of this clause.

(1) Name and address of the Contractor.

(ii) Invoice date. (The Contractor is encouraged
to date invoices as close as possible to the date of
mailing or transmission.)

(iii) Contract number or other authorization for
work or services performed (including order number
and contract line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., prompt
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payment discount terms).

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as
that in the contract or in a proper notice of assign-
ment).

(vii) Name (where practicable), title, phone num-
ber, and mailing address of person to be notified in
the event of a defective invoice.

(viii) For payments described in subdivision
(a)(1)(@) of this clause, substantiation of the amounts
requested and certification in accordance with the
requirements of the clause at 52.232-5, Payments
Under Fixed-Price Construction Contracts.

(ix) Any other information or documentation
required by the contract.

(x) While not required, the Contractor is strongly
encouraged to assign an identification number to
each invoice.

(3) Interest penalty. An interest penalty shall be
paid automatically by the designated payment office,
without request from the Contractor, if payment is not
made by the due date and the conditions listed in subdi-
visions (a)(3)(i) through (a)(3)(ii1) of this clause are met,
if applicable. However, when the due date falls on a
Saturday, Sunday, or legal holiday when Federal
Government offices are closed and Government busi-
ness is not expected to be conducted, payment may be
made on the following business day without incurring a
late payment interest penalty.

(i) A proper invoice was received by the designat-
ed billing office.

(ii) A receiving report or other Government docu-
mentation authorizing payment was processed and
there was no disagreement over quantity, quality,
Contractor compliance with any contract term or
condition, or requested progress payment amount.

(iii) In the case of a final invoice for any balance
of funds due the Contractor for work or services per-
formed, the amount was not subject to further con-
tract settlement actions between the Government and
the Contractor.

(4) Computing penalty amount. The interest penalty
shall be at the rate established by the Secretary of the
Treasury under section 12 of the Contract Disputes Act
of 1978 (41 U.S.C. 611) that is in effect on the day after
the due date, except where the interest penalty is pre-
scribed by other governmental authority (e.g., tariffs).
This rate is referred to as the "Renegotiation Board
Interest Rate," and it is published in the Federal
Register semiannually on or about January 1 and July 1.
The interest penalty shall accrue daily on the invoice
principal payment amount approved by the Government
until the payment date of such approved principal
amount; and will be compounded in 30-day increments
inclusive from the first day after the due date through
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the payment date. That is, interest accrued at the end of
any 30-day period will be added to the approved invoice
principal payment amount and will be subject to interest
penalties if not paid in the succeeding 30-day period. If
the designated billing office failed to notify the
Contractor of a defective invoice within the periods pre-
scribed in subparagraph (a)(2) of this clause, the due
date on the corrected invoice will be adjusted by sub-
tracting from such date the number of days taken
beyond the prescribed notification of defects period.
Any interest penalty owed the Contractor will be based
on this adjusted due date. Adjustments will be made by
the designated payment office for errors in calculating
interest penalties.

(i) For the sole purpose of computing an interest
penalty that might be due the Contractor for pay-
ments described in subdivision (a)(1)(ii) of this
clause, Government acceptance or approval shall be
deemed to have occurred constructively on the 7th
day after the Contractor has completed the work or
services in accordance with the terms and conditions
of the contract. In the event that actual acceptance or
approval occurs within the constructive acceptance or
approval period, the determination of an interest
penalty shall be based on the actual date of accep-
tance or approval. Constructive acceptance or con-
structive approval requirements do not apply if there
is a disagreement over quantity, quality, or
Contractor compliance with a contract provision.
These requirements also do not compel Government
officials to accept work or services, approve
Contractor estimates, perform contract administration
functions, or make payment prior to fulfilling their
responsibilities.

(i) The following periods of time will not be
included in the determination of an interest penalty:

(A) The period taken to notify the Contractor
of defects in invoices submitted to the
Government, but this may not exceed 7 days.

(B) The period between the defects notice and
resubmission of the corrected invoice by the
Contractor.

(C) For incorrect electronic funds transfer
(EFT) information, in accordance with the EFT
clause of this contract.

(iii) Interest penalties will not continue to accrue
after the filing of a claim for such penalties under the
clause at 52.233-1, Disputes, or for more than 1 year.
Interest penalties of less than $1 need not be paid.

(iv) Interest penalties are not required on payment
delays due to disagreement between the Government
and the Contractor over the payment amount or other
issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with
the terms of the contract. Claims involving disputes,

and any interest that may be payable, will be resolved

in accordance with the clause at 52.233-1, Disputes.

(5) Prompt payment discounts. An interest penalty
also shall be paid automatically by the designated pay-
ment office, without request from the Contractor, if a
discount for prompt payment is taken improperly. The
interest penalty will be calculated on the amount of dis-
count taken for the period beginning with the first day
after the end of the discount period through the date
when the Contractor is paid.

(6) Additional interest penalty. (i) If this contract
was awarded on or after October 1, 1989, a penalty
amount, calculated in accordance with subdivision
(a)(6)(iii) of this clause, shall be paid in addition to the
interest penalty amount if the Contractor—

(A) Is owed an interest penalty of $1 or more;

(B) Is not paid the interest penalty within 10
days after the date the invoice amount is paid; and

(C) Makes a written demand to the designated
payment office for additional penalty payment, in
accordance with subdivision (a)(6)(ii) of this
clause, postmarked not later than 40 days after the
date the invoice amount is paid.

(ii)(A) Contractors shall support written demands
for additional penalty payments with the following
data. No additional data shall be required.
Contractors shall—

(I) Specifically assert that late payment
interest is due under a specific invoice, and
request payment of all overdue late payment
interest penalty and such additional penalty as
may be required;

(2) Attach a copy of the invoice on which
the unpaid late payment interest was due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) Demands must be postmarked on or before
the 40th day after payment was made, except
that—

(1) If the postmark is illegible or nonexis-
tent, the demand must have been received and
annotated with the date of receipt by the desig-
nated payment office on or before the 40th day
after payment was made; or

(2) If the postmark is illegible or nonexis-
tent and the designated payment office fails to
make the required annotation, the demand's
validity will be determined by the date the
Contractor has placed on the demand; provided
such date is no later than the 40th day after
payment was made.

(iii))(A) The additional penalty shall be equal to
100 percent of any original late payment interest
penalty that is due on or after January 22, 1990,
except—
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(1) For additional penalties due on or
before January 22, 1992, such penalties shall
not exceed $2,500;

(2) After January 22, 1992, the additional
penalty shall not exceed $5,000;

(3) The additional penalty shall never be
less than $25; and

(4) No additional penalty is owed if the
amount of the underlying interest penalty is
less than $1.

(B) If the interest penalty ceases to accrue in
accordance with the limits stated in subdivision
(a)(4)(iii) of this clause, the amount of the addi-
tional penalty shall be calculated on the amount of
interest penalty that would have accrued in the
absence of these limits, subject to the overall lim-
its on the additional penalty specified in subdivi-
sion (a)(6)(iii)(A) of this clause.

(C) For determining the maximum and mini-
mum additional penalties, the test shall be the
interest penalty due on each separate payment
made for each separate contract. The maximum
and minimum additional penalty shall not be
based upon individual invoices unless the invoices
are paid separately. Where payments are consoli-
dated for disbursing purposes, the maximum and
minimum additional penalty determination shall
be made separately for each contract therein.

(D) The additional penalty does not apply to
payments regulated by other Government regula-
tions (e.g., payments under utility contracts sub-
ject to tariffs and regulation).

(b) Contract financing payments. (1) Due dates for
recurring financing payments. If this contract provides for
contract financing, requests for payment shall be submitted
to the designated billing office as specified in this contract
or as directed by the Contracting Officer. Contract financ-
ing payments shall be made on the [insert day as pre-
scribed by Agency head; if not prescribed, insert 30th day)
day after receipt of a proper contract financing request by
the designated billing office. In the event that an audit or
other review of a specific financing request is required to
ensure compliance with the terms and conditions of the
contract, the designated payment office is not compelled to
make payment by the due date specified.

(2) Due dates for other contract financing. For
advance payments, loans, or other arrangements that do
not involve recurring submissions of contract financing
requests, payment shall be made in accordance with the
corresponding contract terms or as directed by the
Contracting Officer.

(3) Interest penalty not applicable. Contract financ-
ing payments shall not be assessed an interest penalty
for payment delays.

(c) Subcontract clause requirements. The Contractor
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shall include in each subcontract for property or services
(including a material supplier) for the purpose of perform-
ing this contract the following:

(1) Prompt payment for subcontractors. A payment
clause that obligates the Contractor to pay the subcon-
tractor for satisfactory performance under its subcon-
tract not later than 7 days from receipt of payment out of
such amounts as are paid to the Contractor under this
contract.

(2) Interest for subcontractors. An interest penalty
clause that obligates the Contractor to pay to the sub-
contractor an interest penalty for each payment not
made in accordance with the payment clause—

(i) For the period beginning on the day after the
required payment date and ending on the date on
which payment of the amount due is made; and

(i) Computed at the rate of interest established by
the Secretary of the Treasury, and published in the
Federal Register, for interest payments under section
12 of the Contract Disputes Act of 1978 (41 U.S.C.
611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.

(3) Subcontractor clause flowdown. A clause
requiring each subcontractor to include a payment
clause and an interest penalty clause conforming to the
standards set forth in subparagraphs (c)(1) and (c)(2) of
this clause in each of its subcontracts, and to require
each of its subcontractors to include such clauses in
their subcontracts with each lower-tier subcontractor or
supplier.

(d) Subcontract clause interpretation. The clauses
required by paragraph (c) of this clause shall not be con-
strued to impair the right of the Contractor or a subcontrac-
tor at any tier to negotiate, and to include in their subcon-
tract, provisions that—

(1) Retainage permitted. Permit the Contractor or a
subcontractor to retain (without cause) a specified per-
centage of each progress payment otherwise due to a
subcontractor for satisfactory performance under the
subcontract without incurring any obligation to pay a
late payment interest penalty, in accordance with terms
and conditions agreed to by the parties to the subcon-
tract, giving such recognition as the parties deem appro-
priate to the ability of a subcontractor to furnish a per-
formance bond and a payment bond;

(2) Withholding permitted. Permit the Contractor or
subcontractor to make a determination that part or all of
the subcontractor's request for payment may be withheld
in accordance with the subcontract agreement; and

(3) Withholding requirements. Permit such with-
holding without incurring any obligation to pay a late
payment penalty if—

(i) A notice conforming to the standards of para-
graph (g) of this clause previously has been furnished
to the subcontractor; and
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(ii) A copy of any notice issued by a Contractor
pursuant to subdivision (d)(3)(i) of this clause has
been furnished to the Contracting Officer.

(e) Subcontractor withholding procedures. If a
Contractor, after making a request for payment to the
Government but before making a payment to a subcontrac-
tor for the subcontractor's performance covered by the pay-
ment request, discovers that all or a portion of the payment
otherwise due such subcontractor is subject to withholding
from the subcontractor in accordance with the subcontract
agreement, then the Contractor shall—

(1) Subcontractor notice. Furnish to the subcontrac-

tor a notice conforming to the standards of paragraph (g)
of this clause as soon as practicable upon ascertaining
the cause giving rise to a withholding, but prior to the
due date for subcontractor payment;

(2) Contracting Officer notice. Furnish to the
Contracting Officer, as soon as practicable, a copy of the
notice furnished to the subcontractor pursuant to sub-
paragraph (e)(1) of this clause;

(3) Subcontractor progress payment reduction.
Reduce the subcontractor's progress payment by an
amount not to exceed the amount specified in the notice
of withholding furnished under subparagraph (e)(1) of
this clause;

(4) Subsequent subcontractor payment. Pay the sub-
contractor as soon as practicable after the correction of
the identified subcontract performance deficiency,
and—

(i) Make such payment within-—

(A) Seven days after correction of the identi-
fied subcontract performance deficiency (unless
the funds therefor must be recovered from the
Government because of a reduction under subdivi-
sion (e)(5)(1)) of this clause; or

(B) Seven days after the Contractor recovers
such funds from the Government; or
(ii) Incur an obligation to pay a late payment

interest penalty computed at the rate of interest estab-

lished by the Secretary of the Treasury, and published
in the Federal Register, for interest payments under

section 12 of the Contracts Disputes Act of 1978 (41

U.S.C. 611) in effect at the time the Contractor

accrues the obligation to pay an interest penalty;

(5) Notice to Contracting Officer. Notify the
Contracting Officer upon--

(1) Reduction of the amount of any subsequent
certified application for payment; or

(ii) Payment to the subcontractor of any withheld
amounts of a progress payment, specifying-—

(A) The amounts withheld under subparagraph
(e)(1) of this clause; and

(B) The dates that such withholding began and
ended; and

(6) Interest to Government. Be obligated to pay to

the Government an amount equal to interest on the with-

held payments (computed in the manner provided in 31

U.S.C. 3903(c)(1)), from the 8th day after receipt of the

withheld amounts from the Government until—

(i) The day the identified subcontractor perfor-
mance deficiency is corrected; or

(i) The date that any subsequent payment is
reduced under subdivision (e)(5)(i) of this clause.

() Third-party deficiency reports. (1) Withholding
from subcontractor. If a Contractor, after making payment
to a first-tier subcontractor, receives from a supplier or sub-
contractor of the first-tier subcontractor (hereafter referred
to as a "second-tier subcontractor") a written notice in
accordance with section 2 of the Act of August 24, 1935
(40 U.S.C. 270b, Miller Act), asserting a deficiency in such
first-tier subcontractor's performance under the contract for
which the Contractor may be ultimately liable, and the
Contractor determines that all or a portion of future pay-
ments otherwise due such first-tier subcontractor is subject
to withholding in accordance with the subcontract agree-
ment, the Contractor may, without incurring an obligation
to pdy an interest penalty under subparagraph (e)(6) of this
clause—

(i) Furnish to the first-tier subcontractor a notice
conforming to the standards of paragraph (g) of this
clause as soon as practicable upon making such
determination; and

(ii) Withhold from the first-tier subcontractor's
next available progress payment or payments an
amount not to exceed the amount specified in the
notice of withholding furnished under subdivision
(B)(1)(d) of this clause.

(2) Subsequent payment or interest charge. As soon
as practicable, but not later than 7 days after receipt of
satisfactory written notification that the identified sub-
contract performance deficiency has been corrected, the
Contractor shall—

(i) Pay the amount withheld under subdivision
(H)(1)(ii) of this clause to such first-tier subcontrac-
tor; or

(ii) Incur an obligation to pay a late payment
interest penalty to such first-tier subcontractor com-
puted at the rate of interest established by the
Secretary of the Treasury, and published in the
Federal Register, for interest payments under section
12 of the Contracts Disputes Act of 1978 (41 U.S.C.
611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.

(g) Written notice of subcontractor withholding. A
written notice of any withholding shall be issued to a sub-
contractor (with a copy to the Contracting Officer of any
such notice issued by the Contractor), specifying—

(1) The amount to be withheld;

(2) The specific causes for the withholding under the
terms of the subcontract; and
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(3) The remedial actions to be taken by the subcontrac-
tor in order to receive payment of the amounts withheld.
(h) Subcontractor payment entitlement. The Contractor

may not request payment from the Government of any
amount withheld or retained in accordance with paragraph
(d) of this clause until such time as the Contractor has
determined and certified to the Contracting Officer that the
subcontractor is entitled to the payment of such amount.

(1) Prime-subcontractor disputes. A dispute between
the Contractor and subcontractor relating to the amount or
entitlement of a subcontractor to a payment or a late pay-
ment interest penalty under a clause included in the sub-
contract pursuant to paragraph (c) of this clause does not
constitute a dispute to which the United States is a party.
The United States may not be interpleaded in any judicial
or administrative proceeding involving such a dispute.

(j) Preservation of prime-subcontractor rights. Except
as provided in paragraph (i) of this clause, this clause shall
not limit or impair any contractual, administrative, or judi-
cial remedies otherwise available to the Contractor or a
subcontractor in the event of a dispute involving late pay-
ment or nonpayment by the Contractor or deficient subcon-
tract performance or nonperformance by a subcontractor.

(k) Non-recourse for prime contractor interest penalty.
The Contractor's obligation to pay an interest penalty to a
subcontractor pursuant to the clauses included in a subcon-
tract under paragraph (c) of this clause shall not be con-
strued to be an obligation of the United States for such
interest penalty. A cost-reimbursement claim may not
include any amount for reimbursement of such interest
penalty.

(End of clause)

52.232-28 [Reserved]

52.232-29 Terms for Financing of Purchases of
Commercial Items.
As prescribed in 32.206(b)(2), insert the following
clause:
TERMS FOR FINANCING OF PURCHASES OF
COMMERCIAL ITEMS (OCT 1995)
(a) Contractor entitlement to financing payments. The
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Contractor may request, and the Government shall pay, a
contract financing payment as specified elsewhere in ﬁns

contract when: the payment requested is properly dlgsle ig:x{

accordance with this contract; the supplies deliverable @
services due under the contract will be delivered orl
formed in accordance with the contract; and there has be
no impairment or diminution of the Government’s security

under this contract. ,

(b) Special terms regarding termination for causj: ,
this contract is terminated for cause, the Contractor shall,
on demand, repay to the Government the amount of unlig-
uidated contract financing payments. The Government
shall be liable for no payment except as provided by the
Termination for Cause paragraph of the clause at 52.212-4,
Contract Terms and Conditions—Commercial Items.

(c) Security for Government financing. In the event the
Contractor fails to provide adequate security, as requiﬁéd in
this contract, no financing payment shall be made under
this contract. Upon receipt of adequate security, fina¥gi
payments shall be made, including all previous pay itk
to which the Contractor is entitled, in accordance w '

terms of the provisions for contract financing. If a
time the Contracting Officer determines that the se¢
provided by the Contractor is insufficient, the Contr )
shall promptly provide such additional security as the
Contracting Officer determines necessary. In the event e
Contractor fails to provide such additional security, the
Contracting Officer may collect or liquidate such security
that has been provided and suspend further payments to the
Contractor; and the Contractor shall repay to¥the
Government the amount of unliquidated financing iaay*
ments as the Contracting Officer at his sole dlscretlon
deems repayable.

(d) Reservation of rights. (1) No payment or other
action by the Government under this clause shall (i) excuse
the Contractor from performance of obligations under this
contract, or (ii) constitute a waiver of any of the rights or
remedies of the parties under the contract.

iy i T
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41 U.S.C. 255(f)), the offeror's proposed financing shall
not be acceptable if it does not conform to the following
limitations:

(1) Delivery payments shall be made only for sup-
plies delivered and accepted, or services rendered and
accepted in accordance with the payment terms of this
contract;

(2) Contract financing payments shall not exceed 15
percent of the contract price in advance of any perfor-
mance of work under the contract;

(3) The terms and conditions of the contract financ-
ing must be appropriate or customary in the commercial
marketplace; and

(4) The terms and conditions of the contract financ-
ing must be in the best interests of the United States.

(d) The offeror's proposal of financing terms shall
include the following:

(1) The proposed contractual language describing the
contract financing (see FAR 32.202-2 for appropriate
definitions of types of payments); and

(2) A listing of the earliest date and greatest amount
at which each contract financing payment may be
payable and the amount of each delivery payment. Any
resulting contract shall provide that no contract financ-
ing payment shall be made at any earlier date or in a
greater amount than shown in the offeror's listing.

(e) The offeror's proposed prices and financing terms
shall be evaluated to determine the cost to the United States
of the proposal using the interest rate and delivery schedule
specified elsewhere in this solicitation.

(End of provision)

52.232-32 Performance-Based Payments.

As prescribed in 32.1005, insert the following clause:

PERFORMANCE-BASED PAYMENTS (MAY 1997)

(a) Amount of payments and limitations on payments.
Subject to such other limitations and conditions as are
specified in this contract and this clause, the amount of
payments and limitations on payments shall be specified in
the contract’s description of the basis for payment.

(b) Contractor request for performance-based payment.
The Contractor may submit requests for payment of perfor-
mance-based payments not more frequently than monthly,
in a form and manner acceptable to the Contracting Officer.
Unless otherwise authorized by the Contracting Officer, all
performance-based payments in any period for which pay-
ment is being requested shall be included in a single
request, appropriately itemized and totaled. The
Contractor's request shall contain the information and certi-
fication detailed in paragraphs (1) and (m) of this clause.

(c) Approval and payment of requests. (1) The
Contractor shall not be entitled to payment of a request for
performance-based payment prior to successful accom-
plishment of the event or performance criterion for which
payment is requested. The Contracting Officer shall deter-

mine whether the event or performance criterion for which
payment is requested has been successfully accomplished
in accordance with the terms of the contract. The
Contracting Officer may, at any time, require the
Contractor to substantiate the successful performance of
any event or performance criterion which has been or is
represented as being payable.

(2) A payment under this performance-based pay-
ment clause is a contract financing payment under the
Prompt Payment clause of this contract, and approved
requests shall be paid in accordance with the prompt
payment period and provisions specified for contract
financing payments by that clause. However, if the
Contracting Officer requires substantiation as provided
in paragraph (c)(1) of this clause, or inquires into the
status of an event or performance criterion, or into any
of the conditions listed in paragraph (e) of this clause, or
into the Contractor certification, payment is not
required, and the prompt payment period shall not
begin until the Contracting Officer approves the request.

(3) The approval by the Contracting Officer of a
request for performance-based payment does not consti-
tute an acceptance by the Government and does not
excuse the Contractor from performance of obligations
under this contract.

(d) Liquidation of performance-based payments. (1)
Performance-based finance amounts paid prior to payment
for delivery of an item shall be liquidated by deducting a
percentage or a designated dollar amount from the delivery
payment. If the performance-based finance payments are
on a delivery item basis, the liquidation amount for each
such line item shall be the percent of that delivery item
price that was previously paid under performance-based
finance payments or the designated dollar amount. If the
performance-based finance payments are on a whole con-
tract basis, liquidation shall be by either predesignated lig-
uidation amounts or a liquidation percentage.

(2) If at any time the amount of payments under this
contract exceeds any limitation in this contract, the
Contractor shall repay to the Government the excess.
Unless otherwise determined by the Contracting Officer,
such excess shall be credited as a reduction in the unlig-
uidated performance-based payment balance(s), after
adjustment of invoice payments and balances for any
retroactive price adjustments.

() Reduction or suspension of performance-based pay-
ments. The Contracting Officer may reduce or suspend
performance-based payments, liquidate performance-based
payments by deduction from any payment under the con-
tract, or take a combination of these actions after finding
upon substantial evidence any of the following conditions:

(1) The Contractor failed to comply with any materi-
al requirement of this contract (which includes para-
graphs (h) and (i) of this clause).

(2) Performance of this contract is endangered by the
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Contractor's (i) failure to make progress, or (ii) unsatis-

factory financial condition.

(3) The Contractor is delinquent in payment of any
subcontractor or supplier under this contract in the ordi-
nary course of business.

(f) Title. (1) Title to the property described in this para-
graph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based
payment under this contract, for property acquired or pro-
duced before that date. Otherwise, vestiture shall occur
when the property is or should have been allocable or prop-
erly chargeable to this contract

(2) “Property,” as used in this clause, includes all of
the following described items acquired or produced by
the Contractor that are or should be allocable or proper-
ly chargeable to this contract under sound and generally
accepted accounting principles and practices:

(i) Parts, materials, inventories, and work in pro-
cess;

(ii) Special tooling and special test equipment to
which the Government is to acquire title under any
other clause of this contract;

(iii) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment
and other similar manufacturing aids, title to which
would not be obtained as special tooling under sub-
paragraph (£)(2)(ii) of this clause; and

(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver
them to the Government by other clauses of this con-
tract.

(3) Although title to property is in the Government
under this clause, other applicable clauses of this con-
tract (e.g., the termination or special tooling clauses)
shall determine the handling and disposition of the prop-
erty.

(4) The Contractor may sell any scrap resulting from
production under this contract, without requesting the
Contracting Officer's approval, provided that any signif-
icant reduction in the value of the property to which the
Government has title under this clause is reported in
writing to the Contracting Officer.

(5) In order to acquire for its own use or dispose of
propetty to which title is vested in the Government
under this clause, the Contractor must obtain the
Contracting Officer's advance approval of the action and
the terms. If approved, the basis for payment (the
events or performance criteria) to which the property is
related shall be deemed to be not in compliance with the
terms of the contract and not payable (if the property is
part of or needed for performance), and the Contractor
shall refund the related performance-based payments in
accordance with paragraph (d) of this clause.

(6) When the Contractor completes all of the obliga-
tions under this contract, including liquidation of all per-
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formance-based payments, title shall vest in the

Contractor for all property (or the proceeds thereof)

not—

(i) Delivered to, and accepted by, the Government
under this contract; or

(ii) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and
to which title is vested in the Government under this
clause.

(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to prop-
erty to which the Government acquired title solely under
this clause.

(g) Risk of loss. Before delivery to and acceptance by
the Government, the Contractor shall bear the risk of loss
for property, the title to which vests in the Government
under this clause, except to the extent the Government
expressly assumes the risk. If any property is damaged,
lost, stolen, or destroyed, the basis of payment (the events
or performance criteria) to which the property is related
shall be deemed to be not in compliance with the terms of
the contract and not payable (if the property is part of or
needed for performance), and the Contractor shall refund
the related performance-based payments in accordance
with paragraph (d) of this clause.

(h) Records and controls. The Contractor shall maintain
records and controls adequate for administration of this
clause. The Contractor shall have no entitlement to perfor-
mance-based payments during any time the Contractor’s
records or controls are determined by the Contracting
Officer to be inadequate for administration of this clause.

(1) Reports and Government access. The Contractor
shall promptly furnish reports, certificates, financial state-
ments, and other pertinent information requested by the
Contracting Officer for the administration of this clause
and to determine that an event or other criterion prompting
a financing payment has been successfully accomplished.
The Contractor shall give the Government reasonable
opportunity to examine and verify the Contractor's records
and to examine and verify the Contractor's performance of
this contract for administration of this clause.

() Special terms regarding default. If this contract is
terminated under the Default clause, (1) the Contractor
shall, on demand, repay to the Government the amount of
unliquidated performance-based payments, and (2) title
shall vest in the Contractor, on full liquidation of all perfor-
mance-based payments, for all property for which the
Government elects not to require delivery under the
Default clause of this contract. The Government shall be
liable for no payment except as provided by the Default
clause. :
(k) Reservation of rights. (1) No payment or vesting of
title under this clause shall (i) excuse the Contractor from
performance of obligations under this contract, or (ii) con-
stitute a waiver of any of the rights or remedies of the par-
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ties under the contract.

(2) The Government's rights and remedies under this
clause (i) shall not be exclusive, but rather shall be in
addition to any other rights and remedies provided by
law or this contract, and (ii) shall not be affected by
delayed, partial, or omitted exercise of any right, reme-
dy, power, or privilege, nor shall such exercise or any
single exercise preclude or impair any further exercise
under this clause or the exercise of any other right,
power, or privilege of the Government.

(1) Content of Contractor's request for performance-
based payment. The Contractor's request for performance-
based payment shall contain the following:

(1) The name and address of the Contractor;

(2) The date of the request for performance-based
payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made;

(4) Such information and documentation as is
required by the contract's description of the basis for
payment; and

(5) A certification by a Contractor official authorized
to bind the Contractor, as specified in paragraph (m) of
this clause.

(m) Content of Contractor's certification. As required
in paragraph (1)(5) of this clause, the Contractor shall make
the following certification in each request for performance-
based payment:

I certify to the best of my knowledge and belief that—

(1) This request for performance-based payment is
true and correct; this request (and attachments) has been
prepared from the books and records of the Contractor,
in accordance with the contract and the instructions of
the Contracting Officer;

(2) (Except as reported in writing on ), all
payments to subcontractors and suppliers under this con-
tract have been paid, or will be paid, currently, when due
in the ordinary course of business;

(3) There are no encumbrances (except as reported in
writing on ) against the property acquired or
produced for, and allocated or properly chargeable to, the
contract which would affect or impair the Government's
title; -

(4) There has been no materially adverse change in the
financial condition of the Contractor since the submission
by the Contractor to the Government of the most recent
written information dated ; and

(5) After the making of this requested performance-
based payment, the amount of all payments for each deliv-
erable item for which performance-based payments have
been requested will not exceed any limitation in the con-
tract, and the amount of all payments under the contract
will not exceed any limitation in the contract.

(End of clause)

§2.232-33 Mandatory Information for Electronic

Funds Transfer Payment.

As prescribed in 32.1103(a) and (c), insert the following
clause:

MANDATORY INFORMATION FOR ELECTRONIC
FUNDS TRANSFER PAYMENT
(AUG 1996) _

(@) Method of payment. Payments by the Government
under this contract, including invoice and contract financ-
ing payments, may be made by check or electronic funds
transfer (EFT) at the option of the Government. If pay-
ment is made by EFT, the Government may, at its option,
also forward the associated payment information by elec-
tronic transfer. As used in this clause, the term “EFT”
refers to the funds transfer and may also include the infor-
mation transfer.

(b) Mandatory submission of Contractor’s EFT infor-
mation. (1) The Contractor is required, as a condition to
any payment under this contract, to provide the
Government with the information required to make pay-
ment by EFT as described in paragraph (d) of this clause,
unless the payment office determines that submission of
the information is not required. However, until January 1,
1999, in the event the Contractor certifies in writing to the
payment office that the Contractor does not have an
account with a financial institution or an authorized pay-
ment agent, payment shall be made by other than EFT. For
any payments to be made after January 1, 1999, the
Contractor shall provide EFT information as described in
paragraph (d) of this clause.

(2) If the Contractor provides EFT information appli-
cable to multiple contracts, the Contractor shall specifi-
cally state the applicability of this EFT information in
terms acceptable to the payment office.

(c) Contractor's EFT information. Prior to submission
of the first request for payment (whether for invoice or
contract financing payment) under this contract, the
Contractor shall provide the information required to make
contract payment by EFT, as described in paragraph (d) of
this clause, directly to the Government payment office
named in this contract. If more than one payment office is
named for the contract, the Contractor shall provide a sepa-
rate notice to each office. In the event that the EFT infor-
mation changes, the Contractor shall be responsible for
providing the changed information to the designated pay-
ment office(s).

(d) Required EFT information. The Government may
make payment by EFT through either an Automated
Clearing House (ACH) subject to the banking laws of the
United States or the Federal Reserve Wire Transfer System
at the Government's option. The Contractor shall provide
the following information for both methods in a form
acceptable to the designated payment office. The
Contractor may supply this data for this or multiple
contracts (see paragraph (b) of this clause).
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(1) The contract number to which this notice applies.

(2) The Contractor's name and remittance address, as
stated in the contract, and account number at the
Contractor's financial agent.

(3) The signature (manual or electronic, as appropri-
ate), title, and telephone number of the Contractor offi-
cial authorized to provide this information.

(4) For ACH payments only:

(i) Name, address, and 9-digit Routing Transit
Number of the Contractor's financial agent.

(ii) Contractor's account number and the type of
account (checking, saving, or lockbox).

(5) For Federal Reserve Wire Transfer System pay-
ments only:

(i) Name, address, telegraphic abbreviation, and
the 9-digit Routing Transit Number for the
Contractor's financial agent.

(ii) If the Contractor's financial agent is not direct-
ly on-line to the Federal Reserve Wire Transfer
System and, therefore, not the receiver of the wire
transfer payment, the Contractor shall also provide
the name, address, and 9-digit Routing Transit
Number of the correspondent financial institution
receiving the wire transfer payment.

(e) Suspension of payment. (1) Notwithstanding the
provisions of any other clause of this contract, the
Government is not required to make any payment under
this contract until after receipt, by the designated payment
office, of the correct EFT payment information from the
Contractor or a certificate submitted in accordance with
paragraph (b) of this clause. Until receipt of the correct
EFT information, any invoice or contract financing request
shall be deemed not to be a valid invoice or contract
financing request as defined in the Prompt Payment clause
of this contract.

(2) If the EFT information changes after submission
of correct EFT information, the Government shall begin
using the changed EFT information no later than the
30th day after its receipt to the extent payment is made
by EFT. However, the Contractor may request that no
further payments be made until the changed EFT infor-
mation is implemented by the payment office. If such
suspension would result in a late payment under the
Prompt Payment clause of this contract, the Contractor's
request for suspension shall extend the due date for pay-
ment by the number of days of the suspension.

(f) Contractor EFT arrangements. The Contractor shall
designate a single financial agent capable of receiving and
processing the electronic funds transfer using the EFT meth-
ods described in paragraph (d) of this clause. The Contractor
shall pay all fees and charges for receipt and processing of
transfers.

(2) Liability for uncompleted or erroneous transfers. It
an uncompleted or erroneous transfer occurs because the
Government failed to use the Contractor-provided EFT infor-
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mation in the correct manner, the Government remains
responsible for (i) making a correct payment, (i) paying any
prompt payment penalty due, and (iii) recovering any erro-
neously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because Contractor-provided EFT information was incor-
rect at the time of Government release of the EFT payment
transaction instruction to the Federal Reserve System,
and—

(i) If the funds are no longer under the control of the
payment office, the Government is deemed to have
made payment and the Contractor is responsible for
recovery of any erroneously directed funds; or

(ii) If the funds remain under the control of the pay-
ment office, the Government retains the right to either
make payment by mail or suspend the payment in
accordance with paragraph (e) of this clause.

(h) EFT and prompt payment. (1) A payment shall be
deemed to have been made in a timely manner in accordance
with the Prompt Payment clause of this contract if, in the EFT
payment transaction instruction given to the Federal Reserve
System, the date specified for settlement of the payment is on
or before the prompt payment due date, provided the speci-
fied payment date is a valid date under the rules of the
Federal Reserve System.

(2) When payment cannot be made by EFT because of
incorrect EFT information provided by the Contractor, no
interest penalty is due after the date of the uncompleted or
erroneous payment transaction, provided that notice of the
defective EFT information is issued to the Contractor
within 7 days after the Government is notified of the
defective EFT information,

(i) EFT and assignment of claims. If the Contractor
assigns the proceeds of this contract as provided for in the
Assignment of Claims clause of this contract, the assignee
shall provide the assignee EFT information required by para-
graph (d) of this clause. In all respects, the requirements of
this clause shall apply to the assignee as if it were the
Contractor. EFT information which shows the ultimate recip-
jent of the transfer to be other than the Contractor, in the
absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT information within the mean-
ing of paragraph (e) of this clause.

(j) Payment office discretion. If the Contractor does not
wish to receive payment by EFT methods for one or more
payments, the Contractor may submit a request to the desig-
nated payment office to refrain from requiring EFT informa-
tion or using the EFT payment method. The decision to grant
the request is solely that of the Government.

(k) Change of EFT information by financial agent. The
Contractor agrees that the Contractor’s financial agent may
notify the Government of a change to the routing transit num-
ber, Contractor account number, or account type. The
Government shall use the changed data in accordance with
paragraph (e)(2) of this clause. The Contractor agrees that
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the information provided by the agent is deemed to be correct
information as if it were provided by the Contractor. The
Contractor agrees that the agent’s notice of changed EFT data
is deemed to be a request by the Contractor in accordance
with paragraph (e)(2) that no further payments be made until
the changed EFT information is implemented by the payment
office.
(End of clause)

52.232-34 Optional Information for Electronic Funds

Transfer Payment,

As prescribed in 32.1103(b) and (c), insert the following
clause:

OPTIONAL INFORMATION FOR ELECTRONIC FUNDS
TRANSFER PAYMENT (AUG 1996)

(a) Method of payment. (1) Except as provided in para-
graph (a)(2) of this clause, after the Contractor provides the
information described in paragraph (d) of this clause, in
accordance with paragraph (b) of this clause, payments by the
Government under this contract, including invoice and con-
tract financing payments, may be made by check or electronic
funds transfer (EFT) at the option of the Government. If pay-
ment is made by EFT, the Government may, at its option, also
forward the associated payment information by electronic
transfer. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the information transfer.

(2) Notwithstanding the provision of this clause mak-
ing the furnishing of EFT information optional, the
Contractor shall furnish the EFT information described
in paragraph (d) for any payment to be made after
January 1, 1999.

(b) Contractor consent. (1) If the Contractor is willing to
be paid by EFT, the Contractor shall provide the EFT infor-
mation described in paragraph (d) of this clause. The
Contractor agrees that, after providing EFT information in
accordance with this clause, the Contractor cannot withdraw
the Government's right to make payment by EFT for this
contract.

(2) If the Contractor provides EFT information appli-
cable to multiple contracts, the Contractor shall specifi-
cally state the applicability of this EFT information in
terms acceptable to the payment office.

(c) Contractor's EFT information. Prior to submission of
the first request for payment (whether for invoice or contract
financing payment) under this contract, for which the
Contractor desires EFT payment, the Contractor shall pro-
vide the information required to make contract payment by
EFT, as described in paragraph (d) of this clause, directly
to the Government payment office named in this contract.
If more than one payment office is named for the contract,
the Contractor shall provide a separate notice to each
office. In the event that the EFT information changes, the
Contractor shall be responsible for providing the changed
information to the designated payment office(s).

(d) Required EFT information. The Government may

make payment by EFT through either an Automated
Clearing House (ACH) subject to the domestic banking
laws of the United States or the Federal Reserve Wire
Transfer System at the Government's option. The
Contractor shall provide the following information for both
methods in a form acceptable to the designated payment
office. The Contractor may supply this data for this or
multiple contracts (see paragraph (b) of this clause).

(1) The contract number to which this notice applies.

(2) The Contractor's name and remittance address, as
stated in the contract, and account number at the
Contractor's financial agent.

(3) The signature (manual or electronic, as appropri-
ate), title, and telephone number of the Contractor offi-
cial authorized to provide this information.

(4) For ACH payment only:

(i) Name, address, and 9-digit Routing Transit
Number of the Contractor's financial agent.

(ii) Contractor's account number and the type of
account (checking, saving, or lockbox).

(5) For Federal Reserve Wire Transfer System pay-
ments only:

(i) Name, address, telegraphic abbreviation, and
the 9-digit Routing Transit Number for the
Contractor's financial agent.

(i1) If the Contractor's financial agent is not direct-
ly on-line to the Federal Reserve Wire Transfer
System and, therefore, not the receiver of the wire
transfer payment, the Contractor shall also provide
the name, address, and 9-digit Routing Transit
Number of the correspondent financial institution
receiving the wire transfer payment.

(e) Suspension of payment. (1) Notwithstanding the
provisions of any other clause of this contract, if, after
receipt of the Contractor's EFT information in accordance
with paragraph (b) of this clause, the EFT information is
found to be incorrect, or, for payment after January 1,
1999, if EFT information has not been furnished, then until
receipt by the designated payment office of the correct EFT
information from the Contractor, (i) the Government is not
required to make any further payment under this contract;
and (ii) any invoice or contract financing request shall be
deemed not to be a valid invoice or contract financing
request as defined in the Prompt Payment clause of this
contract.

(2) If the EFT information changes after submission
of correct EFT information, the Government shall begin
using the changed EFT information no later than the
30th day after its receipt to the extent payment is made
by EFT. However, the Contractor may request that no
further payments be made until the changed EFT infor-
mation is implemented by the payment office. If such
suspension would result in a late payment under the
Prompt Payment clause of this contract, the Contractor's
request for suspension shall extend the due date for pay-
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ment by the number of days of the suspension.

(f) Contractor EFT arrangements. The Contractor shall
designate a single financial agent capable of receiving and
processing the electronic funds transfer using the EFT
methods described in paragraph (d) of this clause. The
Contractor shall pay all fees and charges for receipt and
processing of transfers.

(g) Liability for uncompleted or erroneous transfers.
(1) If an uncompleted or erroneous transfer occurs because
the Government failed to use the Contractor-provided EFT
information in the correct manner, the Government remains
responsible for (i) making a correct payment, (ii) paying
any prompt payment penalty due, and (iii) recovering any
erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because Contractor-provided EFT information was
incorrect at the time of Government release of the EFT
payment transaction instruction to the Federal Reserve
System, and—

(i) If the funds are no longer under the control of
the payment office, the Government is deemed to
have made payment and the Contractor is responsible
for recovery of any erroneously directed funds; or

(i) If the funds remain under the control of the
payment office, the Government retains the right to
either make payment by mail or suspend the payment
in accordance with paragraph (e) of this clause.

(h) EFT and prompt payment. (1) A payment shall be
deemed to have been made in a timely manner in accor-
dance with the Prompt Payment clause of this contract if,
in the EFT payment transaction instruction given to the
Federal Reserve System, the date specified for settlement
of the payment is on or before the prompt payment due
date, provided the specified payment date is a valid date
under the rules of the Federal Reserve System.

(2) When payment cannot be made by EFT because
of incorrect EFT information provided by the
Contractor, no interest penalty is due after the date of
the uncompleted or erroneous payment transaction, pro-
vided that notice of the defective EFT information is
issued to the Contractor within 7 days after the
Government is notified of the defective EFT informa-
tion.

(i) EFT and assignment of claims. If the Contractor
assigns the proceeds of this contract as provided for in the
Assignment of Claims clause of this contract, the assignee
shall provide the assignee EFT information required by
paragraph (d) of this clause. In all respects, the require-
ments of this clause shall apply to the assignee as if it were
the Contractor. EFT information which shows the ultimate
recipient of the transfer to be other than the Contractor, in
the absence of a proper assignment of claims acceptable to
the Government, is incorrect EFT information within the
meaning of paragraph (e) of this clause.

(j) Payment office discretion. If, after submitting the EFT
52-190.6 (FAC 90-46)

information, the Contractor does not wish to receive payment
by EFT methods for one or more payments, the Contractor may
submit a request to the designated payment office to refrain
from using the EFT payment method. The decision to grant the
request is solely that of the Government.

(k) Change of EFT information by financial agent. The
Contractor agrees that the Contractor’s financial agent may
notify the Government of a change to the routing transit num-
ber, Contractor account number, or account type. The
Government shall use the changed data in accordance with
paragraph (e)(2) of this clause. The Contractor agrees that the
information provided by the agent is deemed to be correct
information as if it were provided by the Contractor. The
Contractor agrees that the agent’s notice of changed EFT data
is deemed to be a request by the Contractor in accordance with
paragraph (e)(2) that no further payments be made until the
changed EFT information is implemented by the payment
office.

(End of clause)

52.233-1 Disputes.
As prescribed in 33.215, insert the following clause:
DISPUTES (OCT 1995)

(a) This contract is subject to the Contract Disputes Act of
1978, as amended (41 U.S.C. 601-613).

(b) Except as provided in the ‘Act, all disputes arising
under or relating to this contract shall be resolved under this
clause.

(c) “Claim,” as used in this clause, means a written
demand or written assertion by one of the contracting parties
seeking, as a matter of right, the payment of money in a sum
certain, the adjustment or interpretation of contract terms, or
other relief arising under or relating to this contract. A claim
arising under a contract, unlike a claim relating to that con-
tract, is a claim that can be resolved under a contract clause
that provides for the relief sought by the claimant. However,
a written demand or written assertion by the Contractor seek-
ing the payment of money exceeding $100,000 is not a claim
under the Act until certified as required by subparagraph
(d)(2) of this clause. A voucher, invoice, or other routine
request for payment that is not in dispute when submitted is
not a claim under the Act. The submission may be converted
to a claim under the Act, by complying with the submission
and certification requirements of this clause, if it is disputed
either as to liability or amount or is not acted upon in a rea-
sonable time.

(d)(1) A claim by the Contractor shall be made in writing
and, unless otherwise stated in this contract, submitted within
6 years after accrual of the claim to the Contracting Officer
for a written decision. A claim by the Government against
the Contractor shall be subject to a written. decision by the
Contracting Officer.

(2)(i) Contractors shall provide the certification speci-
fied in subparagraph (d)(2)(iii) of this clause when submit-
ting any claim—
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(A) Exceeding $100,000; or
(B) Regardless of the amount claimed, when
using—

(1) Arbitration conducted pursuant to 5 U.S.C.
575-580; or

(2) Any other alternative means of dispute reso-
lution (ADR) technique that the agency elects to
handle in accordance with the Administrative
Dispute Resolution Act (ADRA).

(ii) The certification requirement does not apply to
issues in controversy that have not been submitted as
all or part of a claim.

(iii) The certification shall state as follows: "I cer-
tify that the claim is made in good faith; that the sup-
porting data are accurate and complete to the best of
my knowledge and belief; that the amount requested
accurately reflects the contract adjustment for which
the Contractor believes the Government is liable; and
that I am duly authorized to certify the claim on
behalf of the Contractor."

(3) The certification may be executed by any person
duly authorized to bind the Contractor with respect to the
claim.

(e) For Contractor claims of $100,000 or less, the
Contracting Officer must, if requested in writing by the
Contractor, render a decision within 60 days of the request.
For Contractor-certified claims over $100,000, the
Contracting Officer must, within 60 days, decide the claim or
notify the Contractor of the date by which the decision will be
made.

(f) The Contracting Officer's decision shall be final unless
the Contractor appeals or files a suit as provided in the Act.

(g) If the claim by the Contractor is submitted to the
Contracting Officer or a claim by the Government is present-
ed to the Contractor, the parties, by mutual consent, may
agree to use ADR. If the Contractor refuses an offer for alter-
native disputes resolution, the Contractor shall inform the
Contracting Officer, in writing, of the Contractor's specific
reasons for rejecting the request. When using arbitration con-
ducted pursuant to 5 U.S.C. 575-580, or when using any other
ADR technique that the agency elects to handle in accordance
with the ADRA, any claim, regardless of amount, shall be
accompanied by the certification described in subparagraph
(d)(2)(iii) of this clause, and executed in accordance with sub-
paragraph (d)(3) of this clause.

(h) The Government shall pay interest on the amount
found due and unpaid from (1) the date that the Contracting
Officer receives the claim (certified, if required); or (2) the
date that payment otherwise would be due, if that date is later,
until the date of payment. With regard to claims having
defective certifications, as defined in FAR 33.201, interest
shall be paid from the date that the Contracting Officer initial-
ly receives the claim. Simple interest on claims shall be paid
at the rate, fixed by the Secretary of the Treasury as provided
in the Act, which is applicable to the period during which the

Contracting Officer receives the claim and then at the rate
applicable for each 6-month period as fixed by the Treasury
Secretary during the pendency of the claim.

(i) The Contractor shall proceed diligently with per-
formance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under the
contract, and comply with any decision of the Contracting
Officer.

(End of clause)

Alternate I (DEC 1991). If it is determined under agency
procedures, that continued performance is necessary pending
resolution of any claim arising under or relating to the con-
tract, substitute the following paragraph (i) for the paragraph
(i) of the basic clause:

(i) The Contractor shall proceed diligently with per-
formance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under or
relating to the contract, and comply with any decision of the
Contracting Officer.

52.233-2 Service of Protest.
As prescribed in 33.106, insert the following provision:
SERVICE OF PROTEST (AUG 1996)

(a) Protests, as defined in section 33.101 of the Federal
Acquisition Regulation, that are filed directly with an agency,
and copies of any protests that are filed with the General
Accounting Office (GAO), shall be served on the Contracting
Officer (addressed as follows) by obtaining written and dated
acknowledgment of receipt from .
[Contracting Officer designate the official or location where
a protest may be served on the Contracting Officer.)

(b) The copy of any protest shall be received in the office
designated above within one day of filing a protest with the
GAO.

(End of provision)

52.233-3 Protest after Award.
As prescribed in 33.106(b), insert the following clause:
PROTEST AFTER AWARD (AUG 1996)

(@) Upon receipt of a notice of protest (as defined in FAR
33.101) or a determination that a protest is likely (see FAR
33.102(d)), the Contracting Officer may, by written order to the
Contractor, direct the Contractor to stop performance of the
work called for by this contract. The order shall be specifically
identified as a stop-work order issued under this clause. Upon
receipt of the order, the Contractor shall immediately comply
with its terms and take all reasonable steps to minimize the
incurrence of costs allocable to the work covered by the order
during the period of work stoppage. Upon receipt of the final
decision in the protest, the Contracting Officer shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as provid-
ed in the Default, or the Termination for Convenience of
the Government, clause of this contract.

(b) If a stop-work order issued under this clause is can-
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celed either before or after a final decision in the protest, the
Contractor shall resume work. The Contracting Officer shall
make an equitable adjustment in the delivery schedule or con-
tract price, or both, and the contract shall be modified, in
writing, accordingly, if—

(1) The stop-work order results in an increase in the
time required for, or in the Contractor’s cost properly allo-
cable to, the performance of any part of this contract; and

(2) The Contractor asserts its right to an adjustment
within 30 days after the end of the period of work stop-
page; provided, that if the Contracting Officer decides the
facts justify the action, the Contracting Officer may
receive and act upon a proposal at any time before final
payment under this contract.

(c) If a stop-work order is not canceled and the work cov-
ered by the order is terminated for the convenience of the
Government, the Contracting Officer shall allow reasonable
costs resulting from the stop-work order in arriving at the ter-
mination settlement.

(d) If a stop-work order is not canceled and the work cov-
ered by the order is terminated for default, the Contracting
Officer shall allow, by equitable adjustment or otherwise, rea-
sonable costs resulting from the stop-work order.

(e) The Government’s rights to terminate this contract at
any time are not affected by action taken under this clause.

() If, as the result of the Contractor’s intentional or neg-
ligent misstatement, misrepresentation, or miscertification,
a protest related to this contract is sustained, and the
Government pays costs, as provided in FAR 33.102(b)(2)
or 33.104(h)(1), the Government may require the
Contractor to reimburse the Government the amount of

such costs. In addition to any other remedy available, and
pursuant to the requirements of Subpart 32.6, the
Government may collect this debt by offsetting the amount
against any payment due the Contractor under any contract
between the Contractor and the Government.

(End of clause)

Alternate I (JUN 1985). As prescribed in 33.106(b), sub-
stitute in paragraph (a)(2) the words “the Termination clause
of this contract” for the words “the Default, or the
Termination for Convenience of the Government clause of
this contract.” In paragraph (b) substitute the words “an equi-
table adjustment in the delivery schedule, the estimated cost,
the fee, or a combination thereof, and in any other terms of
the contract that may be affected” for the words “an equitable
adjustment in the delivery schedule or contract price, or
both”.

52.234-1 Industrial Resources Developed Under

Defense Production Act Title III.

As prescribed at 34.104, insert the following clause:
INDUSTRIAL RESOURCES DEVELOPED UNDER
DEFENSE PRODUCTION ACT TITLE III (DEC 1994)

(a) Definitions.

“Title III industrial resource” means materials, services,
processes, or manufacturing equipment (including the pro-
cesses, technologies, and ancillary services for the use of such
equipment) established or maintained under the authority of
Title I, Defense Production Act (50 U.S.C. App. 2091-
2093).

(The next page is 52-191.)
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FAC 90—46 MARCH 17,1997

PART 53—FORMS

53.000 Scope of part.

This part (a) prescribes standard forms (SF’s) and refer-
ences optional forms (OF’s) and agency-prescribed forms for
use in acquisition, (b) contains requirements and information
generally applicable to the forms, and (c) illustrates the forms.

53.001 Definitions.

“Exception,” as used in this part, means an approved
departure from the established design, content, printing
specifications, or conditions for use of any standard form.

SUBPART 53.1—-GENERAL

53.100 Scope of subpart.

This subpart contains requirements and information
generally applicable to the forms prescribed in this regula-
tion.

53.101 Requirements for use of forms.

The requirements for use of the forms prescribed or refer-
enced in this part are contained in Parts 1 through 52, where
the subject matter applicable to each form is addressed. The
specific location of each requirement is identified in Subpart
53.2 and under “Forms” in the FAR Index.

53.102 Current editions.

The form prescriptions in Subpart 53.2 and the illustra-
tions in Subpart 53.3 contain current edition dates.
Contracting officers shall use the current editions unless
otherwise authorized under this regulation.

53.103 Exceptions.

Agencies shall not (a) alter a standard form prescribed
by this regulation, or (b) use for the same purpose any form
other than the standard form prescribed by this regulation
without receiving in advance an exception to the form (see
41 CFR 201-45.510).

53.104 Overprinting.

Standard and optional forms (obtained as required by
53.107) may be overprinted with names, addresses, and
other uniform entries that are consistent with the purpose
of the form and that do not alter the form in any way.
Exception approval for overprinting is not needed.

53.105 Computer generation.

(a) Agencies may computer-generate the Standard and
Optional Forms prescribed in the FAR without exception
approval (see 53.103), provided—

(1) The form is in an electronic format that complies
with Federal Information Processing Standard Number
161; or

(2) There is no change to the name, content, or
sequence of the data elements, and the form carries the
Standard or Optional Form number and edition date.

(b) The forms prescribed by this Part may be computer
generated by the public. Unless prohibited by agency regu-
lations, forms prescribed by agency FAR supplements may
also be computer generated by the public. Computer gen-
erated forms shall either comply with Federal Information
Processing Standard Number 161 or shall retain the name,
content, or sequence of the data elements, and shall carry
the Standard or Optional Form or agency number and edi-
tion date (see 53.111).

53.106 Special construction and printing.

Contracting offices may request exceptions (see 53.103)
to standard forms for special construction and printing.
Examples of common exceptions are as follows:

SPECIAL CONSTRUCTION
AND PRINTING

(1) With vertical lines omitted
(for listing of supplies and ser-
vices, unit, etc.);
(2) As reproducible masters;
and/or
(3) In carbon interleaved pads or
sets.
(b) SF’s 26, 30, 33, 1447—  As die-cut stencils or repro-
ducible masters.
(1) With serial numbers and con-
tracting office name and address;
and/or
(2) On special weight of paper
and with the type of construc-
tion, number of sets per book,
and number of parts per set as
specified by the contracting offi-
cer. (Executive agencies may
supplement the administrative
instructions on the inside front
cover of the book.)

STANDARD FORMS

(@ SF18—............

©)SF44— ... ........

53-1
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SPECIAL CONSTRUCTION
AND PRINTING

STANDARD FORMS

(d)SF1442— ......... (1) As die-cut stencils or repro-
ducible masters; and/or

(2) With additional wording as
required by the executive agen-
cy. (However, the sequence and
wording of the items appearing
on the prescribed form should

not be altered.

53.107 Obtaining forms.

(a) Executive agencies shall obtain standard and
optional forms from the General Services Administration
(GSA) by using GSA Supply Catalog - Office Products
(see 41 CFR 101-26.302). Standard forms adapted for com-
puter preparation (see 53.105) or with special construction
and printing (see 53.106) that are not available from GSA
may be ordered directly from the Government Printing
Office (GPO).

(b) Contractors and other parties may obtain standard
and optional forms from the Superintendent of Documents,
GPO, Washington, DC 20402. Standard and optional forms
not available from the Superintendent of Documents may
be obtained from the prescribing agency.

(c) Agency forms may be obtained from the prescribing
agency.

53.108 Recommendations concerning forms.

Users of this regulation may recommend new forms or
the revision, elimination, or consolidation of the forms pre-
scribed or referenced in this regulation. Recommendations
from within an executive agency shall be submitted to the
cognizant council in accordance with agency procedures.
Recommendations from other than executive agencies
should be submitted directly to the FAR Secretariat.

53.109 Forms prescribed by other regulations.

Certain forms referred to in Subpart 53.2 are prescribed
in other regulations and are specified by the FAR for use in
acquisition. For each of these forms, the prescribing agency
is identified by means of a parenthetical notation after the
form number. For example, SF 1165, which is prescribed
by the General Accounting Office (GAOQ), is identified as
SF 1165 (GAO).

53.110 Continuation sheets.

Except as may be otherwise indicated in the FAR, all
standard forms prescribed by the FAR may be continued on
(a) plain paper of similar specification, or (b) specially con-
structed continuation sheets (e.g., OF 336). Continuation
sheets shall be annotated in the upper right-hand corner
with the reference number of the document being contin-
ued and the serial page number.

53-2

53.111 Contract clause.

Contracting officers shall insert the clause at 52.253-1,
Computer Generated Forms, in solicitations and contracts
that require the contractor to submit data on Standard or
Optional Forms prescribed by this regulation; and, unless
prohibited by agency regulations, forms prescribed by
agency supplements. '

SUBPART 53.2—PRESCRIPTION OF FORMS

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in
acquisition. Consistent with the approach used in Subpart
52.2, this subpart is arranged by subject matter, in the same
order as, and keyed to, the parts of the FAR in which the
form usage requirements are addressed. For example,
forms addressed in FAR Part 14, Sealed Bidding, are treat-
ed in this subpart in section 53.214, Sealed Bidding; forms
addressed in FAR Part 43, Contract Modifications, are
treated in this subpart in section 53.243, Contract modifica-
tions. The following example illustrates how the subjects
are keyed to the parts in which they are addressed:

53.243 Contract Modifications (SF 30).

-[_——> SECTION (KEYED TO FAR PART

CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

L s PART AND SUBPART (INVARIABLE)
53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities (SF
1402).
SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as
specified in 1.603-3.

53.202 —53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within

industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the
Department of Defense, shall be used by agencies covered
by the Defense Industrial Security Program if contractor
access to classified information is required, as specified in
Subpart 4.4 and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DOD)),
Contract Security Classification Specification. (See
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4.403(c)(1).)
(b) DD Form 441 (DOD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.

The following forms are prescribed for use by executive
agencies in reporting contract actions, as specified in
4.602(c):

(a) SF 279 (REV. 5/96), Federal Procurement Data
System (FPDS) - Individual Contract Action Report. (See
4.602(c).)

(b) SF 281 (REV. 5/96), Federal Procurement Data
System (FPDS) - Summary Contract Action Report
($25,000 or Less). (See 4.602(c).)

53.205 Publicizing contract actions.

53.205-1 Paid advertisements.

SF 1449, prescribed in 53.212, shall be used to
place orders for paid advertisements as specified in
5.503.

53.206 — 53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

The following forms are prescribed for use in conduct-
ing preaward surveys of prospective contractors, as speci-
fied in 9.106-1, 9.106-2, and 9.106-4.

(a) SF 1403 (REV. 9/88), Preaward Survey of
Prospective Contractor (General). SF 1403 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(b) SF 1404 (REV. 9/88), Preaward Survey of
Prospective Contractor - Technical. SF 1404 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(c) SF 1405 (REV. 9/88), Preaward Survey of
Prospective Contractor - Production. SF 1405 is autho-
rized for local reproduction and a copy is furnished for this
purpose in Part 53 of the looseleaf edition of the FAR.

(d) SF 1406 (REV. 9/88), Preaward Survey of
Prospective Contractor - Quality Assurance. SF 1406 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(e) SF 1407 (REV. 9/88), Preaward Survey of
Prospective Contractor - Financial Capability. SF 1407 is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(f) SF 1408 (REV. 9/88), Preaward Survey of
Prospective Contractor - Accounting System. SF 1408 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.210 —53.211 [Reserved]

53.212 Acquisition of commercial items.

SF 1449 (10/95), Solicitation/Contract/Order for
Commercial Items. SF 1449 is prescribed for use in solicita-
tions and contracts for commercial items. Agencies may
prescribe additional detailed instructions for use of the form.

53.213 Simplified acquisition procedures (SF's 18, 30,

44, 1165, 1449, and OF's 336, 347, 348).

The following forms are prescribed as stated in this sec-
tion for use in simplified acquisition procedures, orders
under existing contracts or agreements, and orders from
required sources of supplies and services:

(a) SF 18 (REV. 6/95), Request for Quotations, or SF
1449, (10/95 Ed.) Solicitation/Contract/Order for
Commercial Items. SF 18 prescribed in 53.215-1(a) or SF
1449 prescribed in 53.212 (or approved agency forms/auto-
mated formats) shall be used in obtaining price, cost, delivery,
and related information from suppliers as specified in 13.107.

(b) SF 30 (REV. 10/83), Amendment of Solicitation/
Modification of Contract.. SF 30, prescribed in 53.243, may be
used for modifying purchase orders, as specified in 13.503(b).

(c) SF 44 (REV. 10/83), Purchase Order Invoice
Voucher. SF 44 is prescribed for use in simplified acquisi-
tion procedures, as specified in 13.505(b).

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAQ) may be used for imprest fund purchases,
as specified in 13.404(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336,
prescribed in 53.214(h), may be used as a continuation
sheet in solicitations, as specified in 13.107(c).

() SF 1449, (10/95 Ed.) Solicitation/Contract/Order Jor
Commercial Items prescribed in 53.212, OF 347 (REV.
6/95), Order for Supplies or Services, and OF 348 (10/83
Ed.), Order for Supplies or Services—Schedule
Continuation. SF 1449, OF's 347 and 348 (or approved

" agency forms/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified
acquisition procedures, as specified in 13.505.

(2) To establish blanket purchase agreements
(BPA’s), as specified in 13.202, and to make purchases
under BPA's, as specified in 13.204(e).

(3) To issue orders under basic ordering agreements,
as specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.405-2, 36.701(c), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.

The following forms are prescribed for use in contract-
ing by sealed bidding (except for construction and archi-
tect-engineer services):

(a) SF 26, Award/Contract. SF 26, prescribed in
53.215-1(b), shall be used in awarding sealed bid contracts
for supplies or services in which bids were obtained on SF 33,
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Solicitation, Offer, and Award, as specified in 14.408-1(d)(1).
Pending issuance of a new edition of the form, the reference in
“block 1” should be amended to read “15 CFR 700”.

(b) SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in amend-
ing invitations for bids, as specified in 14.208(a).

(c) SF 33 (REV. 4/85), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(1), unless award is accomplished by
SF 26. Pending issuance of a new edition of the form, the ref-
erence in “block 1” should be amended to read “15 CFR 700”.

(d) SF 1447 (5/88), Solicitation/Contract. SF 1447, pre-
scribed in 53.215-1(g), shall be used in soliciting supplies or
services and for awarding contracts that result from the bids. It
shall be used when the simplified contract format is used (see
14.201-9) and may be used in place of the SF 26 or SF 33 with
other solicitations and awards. Agencies may prescribe addi-
tional detailed instructions for use of the form. -

(e) SF 129 (REV. 12/96), Solicitation Mailing List
Application. SF 129 is prescribed for use in establishing and
maintaining lists of potential sources, as specified in 14.205-
1(d).

(f) SF 1409 (REV. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF 1410
are prescribed for use in recording bids, as specified in 14.403(a).

(g) OF 17 (REV. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (REV. 3/86), Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as speci-
fied in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals and
quotations.

The following forms are prescribed, as stated below, for use
in contracting by negotiation (except for construction, architect-
engineer services, or acquisitions made using simplified acqui-
sition procedures):

(a) SF 18 (REV. 6/95), Request For Quotations. SF 18 is
prescribed for use in obtaining price, cost, delivery, and related
information from suppliers for negotiated acquisitions, as spec-
ified in 15.406-2(a)(2).

(b) SF 26 (REV. 4/85), Award/Contract SF 26 is prescribed
for use in entering into negotiated contracts in which the signa-
ture of both parties on a single document is appropriate, as
specified in 15.414(b).

(c) SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used for
amending requests for proposals, and may be used for amend-
ing requests for quotations, as specified in 15.410.

(d) SF 33, Solicitation, Offer, and Award. SF 33, prescribed
in 53.214(c), shall be used in connection with the solicitation
53-4 (FAC 90-46)

and award of negotiated contracts. Award of such contracts
may be made by either SF 33 or SF 26, as specified in 15.406-
1(b) and 15.414.

(e) OF 336, Continuation Sheet. OF 336, prescribed in
53.214(h), may be used as a continuation sheet in solicitations,
as specified in 15.406-2(b).

(f) SF 129 (REV. 12/96), Solicitation Mailing List
Application. SF 129, prescribed in 53.214(e), shall be used in
establishing and maintaining lists of potential sources, as speci-
fied in 14.205-1(d).

(g) SF 1447, Solicitation/Contract. SF 1447 is prescribed for
use in soliciting offers for supplies or services and for awarding
contracts that result from the offers. It shall be used in connec-
tion with solicitations and contracts which use the simplified
contract format (see 15.416) and may be used in place of the SF
26 or SF 33 with other solicitations (see 15.414(c)). Agencies
may prescribe additional detailed instructions for use of the form.

(h) OF 17 (REV. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate identifica-
tion and handling of proposals, as specified in 15.408(¢).

53.215-2 Price negotiation (SF's 1411 and 1448).

The following standard forms are prescribed for use in con-
nection with requirements for obtaining cost or pricing data or
information other than cost or pricing data from offerors or
contractors, as specified in 15.804:

(a) SF 1411 (REV. 10/95), Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Required). (See 15.804-
6(b)(1).) SF 1411 is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the loose-leaf
edition of the FAR.

(b) SF 1448 (10/95), Proposal Cover Sheet (Cost or
Pricing Data Not Required). (See 15.804-6(b)(2).) SF 1448 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the loose-leaf edition of the FAR.

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic

ordering agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, prescribed
in 53.213(f), (or an approved agency form) may be used to
place orders under indefinite delivery contracts and basic order-
ing agreements, as specified in 16.703(d)(2)().

5§3.217 — 53.218 [Reserved}

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned small
business subcontracting data, as specified in Part 19:

(a) SF 294 (REV 10/96), Subcontracting Report for
Individual Contracts. ' (See 19.704(a)(5).)

(b) SF 295 (REV 10/96), Summary Subcontract Report.
(See 19.704(a)(5).) SF 295 is authorized for local reproduction
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and a copy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

53.220 — 53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(a) Reserved.

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d) SF 1093 (GAO) (10/71), Schedule of With-
holdings under the Davis-Bacon Act and/or the Contract
Work Hours and Safety Standards Act. (See 22.406-
9(c)(1).)

(e) SF 1413 (REV. 6/89), Statement and
Acknowledgment. SF 1413 is prescribed for use in obtaining
contractor acknowledgment of inclusion of required clauses
in subcontracts, as specified in 22.406-5. Pending issuance of
a new edition of the form, the “prescribed by” reference at the
bottom right of the form is revised to read *“53.222(e)”.

(f) SF 1444 (10/87), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.) ,

(g) SF 1445 (REV. 12/96), Labor Standards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 — 53.227 [Reserved]

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (REV. 1/90), Bid Bond. (See 28.106-1.)

(b) SF 25 (REV. 1/90), Performance Bond. (See 28.106-
1(b).)

(c) SF 25-A (REV. 1/90), Payment Bond. (See 28.106-
1(c).)

(d) SF 25-B (REV. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e) SF 28 (REV. 1/90), Affidavit of Individual Surety.
(See 28.106-1(e) and 28.203(b).)

(f) SF 34 (REV. 1/90), Annual Bid Bond. (See 28.106-
1(f).) SF 34 is authorized for local reproduction and a copy
is furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(g) SF 35 (REV. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the loose-

leaf edition of the FAR.

(h) SF 273 (REV. 8/90) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).)

(i) SF 274 (REV. 8/90), Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)(4).)

(G) SF 275 (REV. 8/90), Reinsurance Agreement in
Favor of the United States. (See 28.106-1(j) and 28.202-
1(a)(4).)

(k) SF 1414 (REV. 10/93), Consent of Surety. SF 1414
is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(1) SF 1415 (REV. 7/93), Consent of Surety and
Increase of Penalty. (See 28.106-1(1).) SF 1415 is autho-
rized for local reproduction and a copy is furnished for this
purpose in Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (REV. 1/90), Payment Bond for Other
than Construction Contracts. (See 28.106-1(m).) SF 1416
is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(n) SF 1418 (8/96), Performance Bond for Other Than
Construction Contracts. (See 28.106-1(n).)

(o) OF 90 (REV. 1/90), Release of Lien on Real
Property. (See 28.106-1(0) and 28.203-5(a).) OF 90 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(p) OF 91 (1/90), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (REV. 12/96), U.S. Tax Exemption Form, and
SF 1094-A (REV. 12/96), Tax Exemption Forms
Accountability Record. SF's 1094 and 1094-A are pre-
scribed for use in establishing exemption from State or
local taxes, as specified in 29.302(b).

53.230 — 53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for use in obtaining contrac-
tors' requests for progress payments, as specified in 32.503-1.

53.233 —52.234 [Reserved]

53.235 Research and development contracting (SF
298).
SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
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libraries, as specified in 35.010.
53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, alteration, or repair, or
dismantling, demolition, or removal of improvements.

(a) SF 1417 (REV. 8/90), Presolicitation Notice
(Construction Contract). SF 1417 is prescribed for use in
notifying prospective offerors of solicitations estimated to be
$100,000 or more and may be used if the proposed contract is
estimated to be less than $100,000, as specified in 36.701(a).

(b) SF 1420 (10/83), Performance Evaluation —
Construction Contracts. SF 1420 is prescribed for use in
evaluating and reporting on the performance of construc-
tion contractors within approved dollar thresholds and as
otherwise specified in 36.701(e).

(¢)— (d) [Reserved]

(e) SF 1442 (4/85), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is pre-
scribed for use in soliciting offers and awarding contracts
expected to exceed the simplified acquisition threshold for
(1) construction, alteration, or repair, or (2) dismantling,
demolition, or removal of improvements (and may be used
for contracts within the simplified acquisition threshold), as
specified in 36.701(b).

(f) OF 347 (6/95), Order for Supplies or Services. OF
347, prescribed in 53.213(f), (or an approved agency form)
may be used for contracts under the simplified acquisition
threshold for (1) construction, alteration, or repair, or (2)
dismantling, demolition, or removal of improvements, as
specified in 36.701(c).

(g) OF 1419 (11/88), Abstract of Offers— Construction,
and OF 1419A (11/88), Abstract of Offers—Construction,
Continuation Sheet. OF's 1419 and 1419A are prescribed for
use in recording bids (and may be used for recording propos-
al information), as specified in 36.701(d).

53.236-2 Architect-engineer services (SF’s 252, 254,

255, 1421).

The following forms are prescribed for use in contract-
ing for architect-engineer and related services:

(&) SF 252 (REV. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price con-
tracts for architect-engineer services, as specified in
36.702(a). Pending issuance of a new edition of the form,
Block 8, Negotiation Authority, is deleted.

(b) SF 254 (REV. 11/92), Architect-Engineer and
Related Services Questionnaire. SF 254 is prescribed for
use to obtain information from architect-engineer firms
regarding their professional qualifications, as specified in
36.702(b)(1).

(c) SF 255 (REV. 11/92), Architect-Engineer and
Related Services Questionnaire for Specific Project. SF

53-6  (FAC 90-46)

255 is prescribed for use within approved dollar thresholds
and as otherwise specified in 36.702(b)(2), whenever an
agency requires information to supplement the SF 254
regarding the prospective firm’s qualifications for a partic-
ular architect-engineer project.

(d) SF 1421 (10/83), Performance Evaluation
(Architect-Engineer). SF 1421 is prescribed for use in
evaluating and reporting on the performance of architect-
engineer contractors within approved dollar thresholds
and as otherwise specified in 36.702(c).

53.237 — 53.241 [Reserved]
53.242 Contract administration.

53.242-1 Novation and change-of-name agreements

(SF 30).

SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in
connection with novation and change of name agree-
ments, as specified in 42.1203(f). :

53.243 Contract modifications (SF 30).

SF 30 (REV. 10/83), Amendment of Solicita-
tion/Modification of Contract. SF 30 is prescribed for
use in (a) amending solicitations, whether advertised or
negotiated, as specified in 14.208, 15.410, and 43.301,
(b) modifying purchase and delivery orders, as specified
in 13.503(b), and (¢) modifying contracts, as specified in
42.1203(f), 43.301, 49.602-5, and elsewhere in this regu-
lation. Pending the publication of a new edition of the
form, Instruction (b), Item 3. (effective date), is revised in
paragraphs (3) and (5) as follows:

% %k k% ok X

(b) Item 3 (effective date).
*k ok ok ok ok

(3) For a modification issued as a confirming
notice of termination for the convenience of the
Government, the effective date of the confirming
notice shall be the same as the effective date of the
initial notice.

* ok sk k%

(5) For a modification confirming the termina-
tion contracting officer’s previous letter determina-
tion of the amount due in settlement of a contract
termination for convenience, the effective date shall
be the same as the effective date of the previous

letter determination.
L I I

53.244 [Reserved]

53.245 Government property.
The following forms are prescribed, as specified
below, for use in reporting, redistribution, and disposal of




PART 53—FORMS

53.251

contractor inventory (defined in 45.601) and in account-
ing for this property:

(a) SF 120 (GSA), Report of Excess Personal
Property, and SF 120-A (GSA), Continuation Sheet
(Report of Excess Personal Property). (See 45.608-
2(b)(2) and 45.608-8.)

(b) SF 126 (GSA), Report of Personal Property for
Sale, and SF 126-A (GSA), Report of Personal Property
for Sale (Continuation Sheet). (See 45.610-1(c).)

(c) SF 1423 (REV. 12/96), Inventory Verification
Survey. (See 45.606-3(b).)

(d) SF 1424 (REV. 7/89), Inventory Disposal Report.
(See 45.615.) SF 1424 is authorized for local reproduc-
tion and a copy is furnished for this purpose in Part 53 of
the looseleaf edition of the FAR.

(e) [Reserved]

(f) SF 1426 (REV. 12/96), Inventory Schedule A
(Metals in Mill Product Form), and SF 1427 (REV. 7/89),
Inventory Schedule A-Continuation Sheet (Metals in Mill
Product Form). (See 45.606 and 49.602-2(e).) Standard
Form 1426 and Standard Form 1427 are authorized for
local reproduction and copies are furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(g) SF 1428 (REV. 12/96), Inventory Schedule B, and
SF 1429 (REV. 7/89), Inventory Schedule B-Continuation
Sheet. (See 45.606 and 49.602-2(b).) Standard Form 1428
and Standard Form 1429 are authorized for local reproduc-
tion and copies are furnished for this purpose in Part 53 of
the looseleaf edition of the FAR. -

(h) SF 1430 (REV. 12/96), Inventory Schedule C
(Work-in-Process) and SF 1431 (REV. 7/89), Inventory
Schedule C-Continuation Sheet (Work-in-Process). (See
45.606 and 49.602-2(c).) Standard Form 1430 and
Standard Form 1431 are authorized for local reproduction
and copies are furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(i) SF 1432 (REV. 12/96), Inventory Schedule D
(Special Tooling and Special Test Equipment), and SF
1433 (REV. 7/89), Inventory Schedule D-Continuation
Sheet (Special Tooling and Special Test Equipment). (See
45.606 and 49.602-2(d).) Standard Form 1432 and
Standard Form 1433 are authorized for local reproduction
and copies are furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(j) SF 1434 (REV. 12/96), Termination Inventory
Schedule E (Short Form For Use With SF 1438 Only). (See
45.606 and 49.602-2(e).) Standard Form 1434 is authorized
for local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

53.246 [Reserved]
53.247 Transportation (U.S. Government Bill of

Lading).
The U.S. Government Bill of Lading, prescribed in 41

CFR 101-41.304, shall be used for transportation of proper-
ty, as specified in 47.103.

53.248 [Reserved]

53.249 Termination of contracts.

(a) The following forms are prescribed for use in con-
nection with the termination of contracts, as specified in
Subpart 49.6:

(1) SF 1034 (GAO), Public Voucher for Purchases
and Services Other than Personal. (See 49.302(a).)

(2) SF 1435 (REV. 7/89), Settlement Proposal
(Inventory Basis). (See 49.602-1(a).) Standard Form
1435 is authorized for local reproduction and a copy is
furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(3) SF 1436 (REV. 7/89), Settlement Proposal (Total
Cost Basis). (See 49.602-1(b).) Standard Form 1436 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(4) SF 1437 (REV. 7/89), Settlement Proposal for
Cost-Reimbursement Type Contracts. (See 49.602-1(c)
and 49.302.) Standard Form 1437 is authorized for
local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(5) SF 1438 (REV. 7/89), Settlement Proposal
(Short Form). (See 49.602-1(d).) Standard Form 1438
is authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(6) SF 1439 (REV. 7/89), Schedule of Accounting
Information. (See 49.602-3.) Standard Form 1439 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(7) SF 1440 (REV. 7/89), Application for Partial
Payment. (See 49.602-4.) Standard Form 1440 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(b) The inventory schedule forms prescribed in
53.245(f) through (j) shall be used to support termination
settlement proposals listed in paragraph (a), above, as spec-
ified in 49.602-2.

53.250 [Reserved] _

53.251 Contractor use of Government supply sources

(OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f), may be used by contractors when
requisitioning from the VA, as specified in
51.102(e)(3)(ii).
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SUBPART 53.3—ILLUSTRATIONS OF FORMS

53.300 Scope of subpart.
This subpart contains illustrations of forms used in
acquisitions.

53.301 Standard forms.

THis section illustrates the standard forms that are speci-
fied by the FAR for use in acquisitions. The forms are illus-
trated in numerical order. The subsection numbers corre-
spond with the standard form numbers (e.g., Standard
Form 18 appears as 53.301-18).

53-8 (FAC 90-46)

53.302 Optional forms.

This section illustrates the optional forms that are speci-
fied by the FAR for use in acquisitions. The numbering
system is as indicated in 53.301.

53.303 Agency forms.

This section illustrates agency forms that are specified
by the FAR for use in acquisitions. The forms are arranged
numerically by agency. The numbering system is as indi-
cated in 53.301.
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